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Arkansas River—Oklahoma

Reported Decision: Brewer- Elliott Oil & Gas Co. v. United States, 260 U.S. 77
(1922)
Reach at Issue: Stretch near Osage Reservation

Judicial Determination: =~ Non-navigable
Facts Reported in Decision:

“Voluminous testimony was introduced in the District Court upon the issue of
navigability. That court considered it all with evident care and had no difficulty in
reaching the conclusion that the Arkansas River along the Osage Reservation was not,
and had never been, navigable within the adjudged meaning of that term, and that the
head of navigation is and was the mouth of the Grand river, near which was Fort Gibson,
and this is a number of miles below the reservation.” 260 U.S. at 86.

Additional Information:

USGS Streamflow Data—Annual Mean Streamflow (“cfs”)

Gage location cfs (average) Period of Record
Tulsa, OK 7,561 1926-1999

Haskell, OK 11,018 1973-1999
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43 S.Ct. 60
67 L.Ed. 140
(Cite as: 260 U.8. 77, 43 5.Ct. 60)

[=2
Supreme Court of the United States.

BREWER-ELLIOTT OIL & GAS CO. etal.
v.
UNITED STATES.

No. 52.

Argued Oct. 12 and 13, 1922,
Decided Nov. 13, 1922.

Appeal from the United States Circuit Court of
Appeals for the Eighth Circuit.

Suit by the United States against the Brewer-Elliott
Oil & Gas Company and others. A decree for the
government was affirmed by the Circuit Court of
Appeals (270 Fed. 100). and defendants appeal.
Affirmed.

West Headnotes

Indians €12
209k 12 Most Cited Cases

Under Act June 5, 1872, 17 Stat. 228, granting to the
Osage Indians a tract of land described as bounded by
the main channel of the Arkansas river, Acts March
3, 1873, 17 Stat. 530, and March 3, 1883, 22 Stat.
603, 624, appropriating money to be paid to the
Cherokee Indians for such lands and the conveyance
thereof by the Cherokee Indians, the title to the river
bed is to be determined by the language of the act of
1872; the meaning of the deed being interpreted in
the light of the acts in pursuance of which it was
made and especially the act of 1872.

Indians €12
209k 12 Maost Cited Cases

Act June 5, 1872, 17 Stat. 228, granting a described
tract of land to the Osage Indians under which they
took possession, was sufficient to vest in them good
title to the land described without a subsequent deed
to the United States made by the Cherokee Indians.

Navigable Waters €=103)
270k1(3) Most Cited Cases

A "navigable river” is one used or susceptible of
being used in its ordinary condition as a highway for
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commerce over which trade and travel is, or may be,
conducted in the customary modes of trade and travel
on water, and the mode by which commerce is
conducted thereon, or the difficulties attending
navigation, is not conclusive.

Navigable Waters €=36(1)
270k36(1) Most Cited Cases

The declared purpose of the Louisiana Purchase
Treaty with France that statehood should be
ultimately conferred on the inhabitants of the territory
purchased did not affect the power of the government
to make grants of land below high-water mark of
navigable waters in any territory, when necessary to
carry out public purposes appropriate to the objects
for which the United States held the territory.

Public Lands €114(1)
317k114(1) Most Cited Cases

Where the United States has not in any way provided
otherwise, the ordinary incidents attaching to a title
traced 1o a patent under the public land laws may be
determined according to local rules, provided such
rules do not impair the efficacy of the grant or the use
and enjoyment of the property by the grantee.

Waters and Water Courses @;’89
405k89 Most Cited Cases

As the Arkansas rver along the Osage Indian
Reservation was not and never had been navigable,
Act June 5, 1872, 17 Stat, 228, granting to the Osage
Indians a iract of land described as bounded by the
main channel of such river, included the bed of the
river as far as the main channel,

Waters and Water Courses €89
405k89 Most Cited Cases

When Oklahoma came into the Union, she took
sovereignty over public lands in the condition of
ownership as they were then, and, if the bed of a
nonnavigable stream had then become the property of
Indians under a grant from the United States, there
was nothing in the admission of Oklahoma into a
constitutional equality of power with other states
divesting such title.

Waters and Water Courses ‘9"389
405k89 Most Cited Cases

Under the constitutional rule of equality of a state
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with others upon its admission into the Union, the
courts or Legislature of a state cannot, in dealing with
the general subject of beds of streams, adopt a
retroactive rule for determining navigability which
would destroy a title already accrued under federal
law and grant or would enlarge what actually passed
to the state at the time of her admission.

**61 *79 Messrs. W. A. Ledbetter, S. P. Freeling, H.
L. Stuart, and E. E. Blake, all of Oklahoma City,
Okl., for appellants.

Mr. Assistant Attorney General Riter, for the United
States.

Mr. Chief Justice TAFT delivered the opinion of the
Court.

This is an appeal from a decree of the Circuit Court
of Appeals of the Eighth Circuit affirming that of the
District Court for Western Oklahoma. The bill in
equity was filed by the United States for itself and as
Trustee for the Osage Tribe of Indians, against the
Brewer-Elliott Oil & Gas Company, and five other
such companies, lessees, under oil and gas leases
granted by the state of Oklahoma, of portions of the
bed of the Arkansas river, opposite the Osage
Reservation in that state, It averred that the river bed
thus leased belonged to the Osages, and not to
Oklahoma, and that the leases were void, that the
defendants were prospecting for, and drilling for, oil
in the leased lots in the river bed and were erecting
oil derricks and other structures therein, and prayed
for the cancelling of the leases, the enjoining of
defendants from further operations under their leases,
and a quieting of the title to the premises in the
United States as frustee.

The state of Oklahoma intervened by leave of Court
and in its answer denied that the Osage Tribe or the
United States as its trustee owned the river bed of
which these lots were a part, but averred that it was
owned by the state in fee. The other defendants
adopted the answer of the state.

After a full hearing and voluminous evidence, the
District Court found that at the place in question the
Arkansas river was, and always had been, a
nonnavigable *80 stream, that by the express grant of
the government, made before Oklahoma came into
the Union, the Osage Tribe of Indians took title in the
river bed to the main channel and still had it It
entered a decree as prayed in the bill. The Curcuit
Court of Appeals held that whether the river was
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navigable or nonnavigable, the United States, as the
owner of the territory through which the Arkansas
flowed before statehood, had the right to dispose of
the river bed, and had done so, to the Osages. It also
concurred in the finding of the District Court that the
Arkansas at this place was, and always had been,
nonnavigable, and that the United States had the right
to part with the river bed to the Osage Tribe when it
did so. It affirmed the decree.

The Osage Tribe derived title to their reservation

from the Act of Congress of June 5, 1872, entitled an

act to confirm to the Great and Little Osage Indians a

reservation in the Indian Territory (17 Stat, 228). The

Act with its recitals is printed in the margin._[FN1]

The de scription *81 of the tract conveyed is:
'Bounded on the east by the ninety-sixth meridian,
on the south and west by the north **62 line of the
Creek country, and the main channel of the
Arkansas river, and on the north by the south line
of the state of Kansas.’

The Act of March 3, 1873 (17 Stat. 530, 538),
directed the Secretary of the Treasury to transfer
$1,650,600 from Osage funds to pay for lands
purchased by the Osages from the Cherokees. The
Act of March 3, 1883 (22 Stat. 603, 624),
appropriated $300,000 to be paid to the Cherokees
for this and other lands on condition of their
executing a proper deed. The conveyance from the
Cherokees to the United States in trust for the Osages
recites the Cherokee Treaty of 1866 (14 Stat. 799),
the *82 Acts of June 5, 1872, March 3, 1873, and
March 3, 1883, and conveys to the United States the
tract of country described in the Act of June 5, 1872,
except that, instead of its being bounded by the main
channel of the Arkansas river, it is described as
townships and fractional townships, 'the fractional
townships being on the left bank of the Arkansas
river! The deed purports to be executed under
authority of an act of the Cherokee Nation, which
directed a deed under the Act of March 3, 1883,
requiring conveyance, satisfactory to the Secretary of
the Interior, to the United States in trust for the
Osages now occupying said tract, ‘as they occupy the
same.’

[1][2] We have no doubt that the title to the river bed
is to be determined by the language of the Act of
June 5, 1872, *83 and that the meaning of the
Cherokee deed is to be interpreted not as if its words
stood alone but in the light of the acts of Congress in
pursuance of which it was made, and especially of
the Act of 1872, under which the Osages took
possession, and which was enough to vest in them
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good title to the land described therein without the
deed of 1883, Choate v. Trapp, 224 U. S. 665, 673,
32 Sup. Ct. 565, 56 L. Ed. 941 Jones v. Meehan, 175

L. S 1, 10, 20 Sup. Ct. 1, 44 L. Ed. 49; Francis v.

Francis, 203 U. 8. 233, 237, 238, 27 Sup. Ct. 129, 51
L. Ed. 165.

Coming then to consider the effect of the words of
the Act of 1872 in bounding the Osage reservation
'by the main channel of the Arkansas river,' we are
met by the argument that the United States had no
power fo prant the bed of the Arkansas river, a
navigable stream, to the Indians, because it held title
to it only in trust to convey it to the states to be
formed out of the Louisiana Purchase which when
admitted to the Union must, in order to be equal in
power to the other states, be vested with sovereign
rights over the beds of navigable waters and streams.
The case of Pollard's Lessee v. Hapan, 3 How. 212,
1Ll L. Ed. 565, is cited to sustain this proposition.
That was a case where a Spanish claimant of land
under navigable waters in Alabama, seeking to
establish title against the state, relied on a
confirmation **63 of an invalid Spanish grant by the
United States enacted after Alabama became a state.
Such a confirmation was held to be ineffective
against the sovereign title of the state. The language
of Mr. Justice McKinley, who spoke for the court,
fully sustains the argument made here that even
before statehood, the United States was without
power to convey fitle to land under navigable water
and deprive future states of their future ownership.
Such a view was not necessary, however, to the case
before the court and has since been qualified by the
court through Chief Justice Taney in Goodtitle v,
Kibbe, 9 How. 471, 478, 13 1. Ed. 220. Ward v. Race
Horse. 163 U. S. 504, 16 Sup. Ct. 1076, 41 1.. Ed,
244, relied on by counsel for appellants, *84 does not
sustain their contention. The gist of the court's
holding there was that a right to hunt upon the
unoccupied lands of the United States so long as
game might be found thereon granted by the United
States in an Indian treaty made before the statehood
of Wyoming was not to be construed as intended to
continue thereafter or fo give immunity from the
Wyoming game laws,

The whole subject has been clarified after the fullest
examination of all the authorities in 2 most useful
opinion by Mr. Justice Gray, speaking for the court in
Shively v. Bowlby, 152 U. S. 1, 14 Sup. Ct. 548, 38
L. Ed. 331. On page 47 of 152 U, S., on page 565 of
14 Sup. Ct. {38 L. Ed. 331), the learned Justice says:
'VIII. Notwithstanding the dicta contained in some
of the opinions of this court, already quoted, to the
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effect that Congress has no power to grant any land
below high-water mark of navigable waters in a
territory of the United States, it is evident that this
is not strictly true.'

And he then reviews the cases and thus states the

court's conclusion (152 U. S. 48, 14 Sup. Ct. 566, 38

L. Ed. 331}
'We cannot doubt, therefore, that Congress has the
power to make grants of lands below high-water
mark of navigable waters in any territory of the
United States, whenever it becomes necessary to
do so in order to perform international obligations,
or to effect the improvement of such lands for the
promotion and convenience of commerce with
foreign nations and among the several States, or to
carry out other public purposes appropriate to the
objects for which the United States hold the
territory.
'IX. But Congress has never undertaken by general
laws 1o dispose of such lands. And the reasons are
oot far to seek. * * *
'The Congress of the United States, in disposing of
the public lands, has constantly acted upon the
theory that those lands, whether in the interior, or
on the coast, above high-water mark, may be taken
up by actual occupants, in *85 order to encourage
the settlement of the country; but that the navigable
waters and the soils under them whether within or
above the ebb and flow of the tide, shall be and
remain public highway; and, being chiefly valuable
for the public purposes of commerce, navigation
and fishery, and for the improvements necessary to
secure and promote those purposes, shall not be
granted away during the period of territorial
government, but, unless in case of some
international duty or public exigency, shall be held
by the United States in trust for future States, and
shall vest in the several states, when organized and
admitted into the Union, with all the powers and
prerogatives appertaining to the older states in
regard to such waters and soils within their
respective jurisdictions; in short, shall not be
disposed of piecemeal to individuals as private
property, but shall be held as a whole for the
purpose of being ultimately administered and dealt
with for the public benefit by the state, after it shall
have become a completely organized community.’

[3] We do not think the declared purpose of the
Louisiana Purchase Treaty with France (8 Stat. 200)
that statehood should be ultimately conferred on the
inhabitants of the territory purchased, relied on by the
appellants, varies at all the principles to be applied in
this case. They are the same in respect to territory of
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the United States whether derived from the older
states, Spain, France of Mexico. If the Arkansas river
were navigable in fact at the locus in quo, the
unrestricted power of the United States when
exclusive sovereign, to part with the bed of such a
stream for any purpose, asserted by the Circuit Court
of Appeals would be before us for consideration. If
that could not be sustained, a second question would
arise whether vesting ownership of the river bed in
the Osages was for "a public purpose appropriate to
the objects for which the United States hold territory,’
within the language of Mr. Justice Gray in Shively v.
Bowlby above quoted. *86 We do not find it
necessary to decide either of these questions in view
of the finding as a fact that the Arkansas is and was
not navigable at the place where the river bed lots,
here in controversy, are.

[4][5] A navigable river in this country is one which
is used, or is susceptible of being used in its ordinary
condition, as a highway for commerce over which
trade and travel are or may be conducted in the
customary modes of trade, and travel on water, It
does not depend upon the mode by which commerce
is conducted upon it, whether by steamers, sailing
vessels or flat boats, nor upon the difficulties
attending navigation, but upon the fact whether the
river in its natural state is such that it affords a
channel for useful commerce. Oklaboma v. Texas
258 1. 8. 574, 42 Sup. Ct. 406, 66 L. Ed. 771,
decided May 1, 1922; Economy Light Co. v. United

States, 256 U. 8. 113. 41 Sup. Ct. 409, 65 L., Ed. 847;
The Montello, 20 Wall. 430, 22 L. Ed. 391: The

Danje]l Ball, 10 Wall. 557, S63, 19 L. Ed. 999,
Voluminous testimony was intreduced in the District
Court upon the issue of navigability. That court
considered it all with evident care and had no
difficulty in reaching **64 the conclusion that the
Arkansas River along the Osage Reservation was not,
and had never been, navigable within the adjudged
meaning of that term, and that the head of navigation
is and was the mouth of the Grand river, near which
was Fort Gibson, and this is a number of miles below
the reservation. The Cireuit, Court of Appeals
reviewed this finding and fully concurred in its
correctness. Meither the arpument nor the record
discloses any ground which can overcome the weight
which the findings of two courts must have with us.
Washington Sec. Co. v. United States, 234 U. S, 76,
78, 34 Sup. Ct. 725, 58 L. Ed. 1220; Texas Railway
Co. v. Louisiapa R. R. Commission, 232 U. S. 338,
34 Sup. Ct. 438 58 1.. Ed. 630; Chicapo, Junction

Ry. Co. v. King, 222 U. 8. 222 224 32 Sup. Ct. 79,
56 L. Ed. 173; Dun_ v. Lumbermen's Credit

Association, 209 U. S. 20, 24, 28 Sup. Ct. 335, 52 ..
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Ed. 663. 14 Ann. Cas. 501, It is a natural inference
that Congress in its grant to the Osage Indians in
1872 made it extend to the main channel of the river,
only *87 because it knew it was not navigable. This
would be consistent with its general policy. Section
2476, Rev. Stat. (Comp. St. § 4918); Oklahoma v.
Texas, decided May 1, 1922; Scott v. Lattig, 227 U.
S. 229, 242, 33 Sup. Ct. 242, 57 L. Ed. 49044 L. R.
A. (N. 8.) 107; Railroad Co. v. Schurmeir, 7 Wall.
272, 289. 19 1.. Ed. 74. If the Arkansas river is not
navigable, then the title of the Osages as granted
certainly included the bed of the river as far as the
main channel, because the words of the grant
expressly carries the title to that line.

[6][7](8] But it is said that the navigability of the
Arkansas river is a local question to be settled by the
Legislature and the courts of Oklahoma, and that the
Supreme Court of the state has held that at the very
point here in dispute, the river is navigable. State v.
Nolegs, 40 Okl. 479, 139 Pac. 943. A similar
argument was made for the same purpose in
Oklahoma v. Texas, supra, based on a decision by the
Supreme Court of Oklahoma as to the Red river. Hale
v. Record, 44 Okl. 803, 146 Pac. 587. The controlling
effect of the state court decision was there denied
because the United States had not been there, as it
was not here, a party to the case in the state court.
Economy Light Co. v. United States, 256 U. S. 113,
123, 41 Sup. Ct. 409, 65 L. Ed. 847. In such a case as
this the navigability of the stream is not a local
question for the state tribunals to settle. The question
here is what title, if any, the Osages took in the river
bed in 1872 when this grant was made, and that was
thirty-five years before Oklahoma was taken into the
Union and before there were any local tribunals to
decide any such questions. As to such a grant, the
judgment of the state court does not bind us, for the
validity and effect of an act done by the United States
is necessarily a federal question. The title of the
Indians grows out of a federal grant when the Federal
government had complete sovereignty over the
territory in question, Oklahoma when she came into
the Union took sovereignty over the public lands in
the condition of ownership as they were then, and if
the bed of a nonnavigable stream had then become
the property *88 of the Osages, there was nothing in
the admission of Oklahoma into a constitutional
equality of power with other states which required or
permitted a divesting of the title. It is not for a state
by courts or legislature, in dealing with the general
subject of beds of streams to adopt a retroactive rule
for determining navigability which would destroy a
title already accrued under federal law and prant or
would enlarge what actually passed to the state, at the
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time of her admission, under the constitutional rule of
equality here invoked.

[9] It is true that where the United States has not in
any way provided otherwise, the ordinary incidents
attaching to a title traced to a patent of the United
States under the public land laws may be determined
according to local rules; but this is subject to the
qualification that the local rules do not impair the
efficacy of the grant or the use and enjoyment of the
property by the grantee. Thus the right of the riparian
owner under such grant may be limited by the law of
the state either to high or law water mark or extended
to the middle of the streatm. Packer v. Bird, 137 U. S.

661, 669,11 Sup. Ct. 210. 34 [, Ed. 819.

We said in Oklahoma v. Texas, decided May 1,

1922:
'Where the United States owns the bed of a
nonnavigable stream and the upland on one or both
sides, it, of course, is free when disposing of the
upland to retain all or any part of the river bed; and
whether in any particular instance it has done so is
essentially a question of what is intended. If by a
treaty or statute or the terms of its patent it has
shown that it intended to restrict the conveyance to
the upland or to that and a part only of the river
bed, that intention will be controlling; and, if its
intention be not otherwise shown, it will be taken
to have assented that its conveyance should be
construed and pgiven effect in this particular
according to the law of the state in which the land
lies. Where it is disposing of tribal land of the
Indians under its guardianship the same rules

apply.'

*89 In government patents containing no words
showing purpose to define riparian rights, the
intention to abide the state law is inferred. Mr, Justice
Bradley, speaking for the court in Hardin v. Jordan
140 U. 8. 371, 384, 11 Sup. Cr. 808, 813 (35 L. Ed.
428), said:
'In our judgment, the grants of the government for
lands bounded on streamns and other waters,
without any reservation or restriction of terms, are
to be construed as to their effect according to the
law of the state in which the lands lie.'

Some states have sought to retain title to the beds of
streams by recognizing them as **65 navigable when
they are not actually so. It seems to be a convenient
method of preserving their control. No one can object
to it unless it is sought thereby to conclude one
whose right to the bed of the river granted and
vesting before statehood, depends for its validity on
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nonnavigability of the stream in fact. In such a case,
navigability vel non is not a local question. In Wear
v. State of Kansas, 245 U. 5. 154, 38 Sup. Ct. 55, 62
L. Ed. 214, Ann. Cas. 1918B. 586, upon which the
plaintiffs in error rely, the patent of the United States
under which Wear derived title was a grant, made
before statehood, to land bordering on the Kansas
river without restriction, reservation or expansion.
The state tribunal took judicial notice of the
navigability of the river, refused to hear evidence
thereon, and held that the patent to land on a
navigable stream did not convey the bed of the river.
The United States by its unrestricted patent was
properly taken to have assented to its construction
according to the local law. Whether the local law
worked its purpose by conclusively determining the
navigability of the stream, without regard to the fact,
or by expressly denying a riparian title to the bed of a
nonnavigable stream, was immaterial, In either view
the result there would have been the same. The case
of Donnelly v. United States, 228 U. S. 243, 33 Sup.
Ct 449 57 1. Ed. 820, Ann. Cas, 1913F, 710, is to
be similarly distinguished, if, indeed it can be said
after the qualification of the opinion, 228 1], S. 708

711, 33 Sup, Ct. 1024 57 1. Ed. 1035, Ann. Cas.
1913E, 710, to require distinguishing.

The decree of the Circuit Court of Appeals is
affirmed.

EN1 'Chap. CCCX. An act to confirm to the
Great and Little Osage Indians a reservation
in the Indian Territory.

"Whereas by the treaty of eighteen hundred
and sixty-six between the United States and
the Cherokee Nation of Indians, said nation
ceded to the United States all its lands west
of the ninety-sixth meridian west longitude,
for the settlement of friendly Indians
thereon; and whereas by act of Congress
approved July fifteenth, eighteen hundred
and seventy, the President was authorized
and directed to remove the Great and Little
Osage Indians to a location in the Cherokee
country west of the ninety-sixth meridian, to
be designated for them by the United States
authorities; and whereas it was provided by
the same act of Congress that the lands of
the Osages in Kansas should be sold by the
United States, and so much of the proceeds
thereof as were necessary should be
appropriated for the payment to the
Cherokees for the lands set apart for the said
Osages west of the ninety-sixth meridian,
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and whereas under the provisions of the
above mentioned treaty and act of Congress
and concurrent action of the authorities of
the United States and the Cherokee nation,
the said Osages were removed from their
former homes in the state of Kansas to a
reservation set apart for them in the Indian
Territory, at the time of the removal
supposed to be west of the said ninety-sixth
meridian, and bounded on the east thereby,
and upon which said Osages have made
substantial and valuable improvements; and
whereas by a recent survey and
establishment of the ninety-sixth meridian it
appears that the most valuable portion of
said Osage reservation, and upon which all
their improvements are situated, lies east of
the said meridian; and whereas it therefore
became necessary to select other lands in
lieu of those found to be east of the
established ninety-sixth meridian for said
Osage Indians; and whereas a tract has
accordingly been selected, lying between the
western  boundary of the reservations
heretofore set apart for said Indians and the
main channel of the Arkansas river, with the
south line of the state of Kansas for a
northermn boundary, and the north line of the
Creek country and the main channel of the
Arkansas river for a southern and western
boundary; and whereas the act of Congress
approved July fifteenth, eighteen hundred
and seventy, restricts the said reservation for
said Osage Indians to 'a tract of land in
compact form equal in quantity to one
hundred and sixty acres for each member of
said tribe'; and whereas in a letter of the
Cherokee delegation, addressed to the
Secretary of the Interior on the eighth day of
April, eighteen hundred and seventy-two, on
behalf of the Cherokee nation, containing
their approval of and assent to the
proposition to provide for the settlement of
the Osage and Kaw Indians on that portion
of the Cherokee country lying west of the
ninety-sixth degree west longitude, south of
Kansas, east and north of the Arkansas river:
Therefore,

'‘Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled, that in
order to provide said Osage tribe of Indians
with a reservation, and secure to them a
sufficient quantity of land suitable for
cultivation, the following-described tract of

country, west of the established ninety-sixth
meridian, in the Indian Territory, be, and the
same is hereby, set apart for and confirmed
as their reservation, namely: Bounded on the
east by the ninety-sixth meridian, on the
south and west by the north line of the Creek
country and the main channel of the
Arkansas river, and on the north by the
south line of the state of Kansas: Provided,
that the location as aforesaid shall be made
under the provisions of article sixteen of the
treaty of eighteen hundred and sixty-six, so
far as the same may be applicable thereto:
And provided further, that said Great and
Little Osage tribe of Indians shall permit the
settlement within the limits of said tract of
land (of) the Kansas tribe of Indians, the
lands so settled and occupied by said Kansas
Indians, not exceeding one hundred and
sixty acres for each member of said tribe, to
be paid for by said Kansas tribe of Indians
out of the proceeds of the sales of their lands
in Kansas, at a price not exceeding that paid
by the Great and Little Osage Indians to the
Cherokee nation of Indians.

'Approved June 5, 1372

43 8.Ct. 60,260 U.S. 77, 67 L.Ed. 140

END OF DOCUMENT
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Arkansas River al Ralston, Oklahoma
looking upstream

http://www.srh.noaa.gov/abrfc/rivers/photo_gallery/rlso2_1.jpg 3/3/2003
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Arkansas River at Tulsa 15W, Oklahoma
From Southwest Blvd bridge
looking downstream
River stage - 3.3 lesat
071812002

http://www.srh.noaa.gov/abrfc/rivers/photo_gallery/tlso2_1.jpg 3/3/2003



Site Map for USGS 07164500 Arkansas River at Tulsa, OK

Data Category:

Water Resources Site Information

Site Map for Oklahoma

USGS 07164500 Arkansas River at Tulsa, OK

Page 1 of 2

Geographic Area:

Oklahoma L@

Available data for this site Station site map GO
Tulsa Ca;lty, Oklahoma
ydrologic Unit Code 11110101
titude 36°08'26", Longitude 96°00'22" NAD27
inage area 74,615 square miles
Contributing drainage area 62,074 square miles
e datum 615.23 feet above sea level NGVD29
| Location of the site in Oklahoma. Site map.

!II L I -i_l 7 et T
i R S E R =
- J' - + a ! ] | | | | b
MR A= TEL 3 L2l IN 1
5 s e
TR R
[ it A
T T T T L e
| —f—t Ty F
F Ry Sul - _';_L—|
&= _I-_i_ I, B
| e U B g 8
i I__, : | ! ;I [] __:—‘ | | -1'_ _|__ =
i O —rﬂmslstapmh 0?1645q0u Fl
T PRI T
DI B[ 17 LAty
= '_.,'_ ;:1 [ .
I— | |. ' ; g
ST YT 0%
N S A T N g N
LTI T
| ! |__T- : i.- F..:|= 4
I b T o - I 5
ZOOM IN 2X, 4X, 6X, €X, 0 rZOOMOUTZJ
6X. 8X.
l Maps are generated by US Census Burean TIGER Mapping Service.
Questions about data  gs-w-ok NWISWeb Data Inquiries@usgs.gov
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Data Category: Geographic Area:
Water Resources Surface Water Oklahoma : GO—I

Calendar Year Streamflow Statistics for Oklahoma
USGS 07164500 Arkansas River at Tulsa, OK

—_

Available data for this site Surface-water: Annual streamflow statistics iGOj
Tulsa County, Oklahoma Output formats
Hydrologic Unit Code 11110101 v
Latitude 36°08'26", Longitude 96°00'22" NAD27|||HTML table of all data |
Drainage area 74,615 square miles ' W
Contributing drainage area 62,074 square miles
Gage datum 615.23 feet above sea level NGVD29 IReseIect output format
Annual mean Annual mean "Emual mean Annual IEI

Year|| streamflow, |[[[Year|| streamflow, streamflow, [lllYear|| streamflow,
in £t3/s in ft3/s in ft’/s in ft3/s

[1926] 5,233][l[1945 11,010][[1964] 4,267]|I[1982] 8,143

[1927] 10,640](I[1946 3,045][[1965] 6,879]|1[1983] 8,374

[1928] 7,529][{[[1947] 7,658][([1966] 2,221||I[1984] 7,893

[1929 9,853]({[1948] 8,145]|[1967]] 3,774{[1985]| 11,300]

[1930] 3,980][{[1949 13,430 5,249)|([1986] 13,790]

1931] 3,008][l[1950 7,751 [1987] 15,020)

1932|| 3,289)([1951] 16,460| [1988] 7,993|

1933] 2,345][[1952 3,988 1989 7,792

1934] 1,978]([1953] 1,932 [1990] 7,023

1954 1,070 1991 2,636

I[1955]] 4,562] ojfi[1992]] 7,941

[l[1956]] 555 IWH 1165 o]{{[1993]] 20,630

| 15,240|[{[1976]] 3,560]{{[1994] 6,254

1958 7.491|(l[1977 5,598|([1995]| 16,350]

1959] 10,790 (([1978 4,668)[([1996 6,699

1960 llx979]] 8,491|(l[1997 12,709

980 6,758](([1998 16,430

981 3,137]{{[1999]] 17,560]

httn://waterdata.uses.ecov/ok/mwis/annual/?site no=07164500&8acencv cd=USGS 3/4/2003



Site Map for USGS 07165570 Arkansas River near Haskell, OK Page 1 of 2

Data Category: Geographic Area:
Water Resources Site Information Oklahoma : GO

Site Map for Oklahoma

USGS 07165570 Arkansas River near Haskell, OK

Available data for this site Station site map ; Gofi

"Wagoner County, Oklahoma

Hydrologic Unit Code 11110101

Latitude 35°49'15", Longitude 95°38'19" NAD27
Drainage area 75,473 square miles

Contributing drainage area 62,932 square miles
Gage datum 530 feet above sea level NGVD29

Location of the site in Oklahoma. | Site map.
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I Maps are generated by US Census Bureau TIGER Mapping Service.

Questions about data  gs-w-ok NWISWeb Data Inquiries(@usgs.gov
Feedback on this websitegs-w-ok NWISWeb_Maintainer@usgs.gov

Return to top of page
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Data Category: Geographic Area: S—
i
Water Resources Surface Water Oklahoma GOJ

Calendar Year Streamflow Statistics for Oklahoma
USGS 07165570 Arkansas River near Haskell, OK

Available data for this site Surface-water: Annual streamflow statistics GO
-~ |
Wagoner County, Oklahoma Output formats I

Hydrologic Unit Code 11110101
Latitude 35°49'15", Longitude 95°38'19" NAD27 !HTML table of ail data |

Drail’lage areca 75,473 Squal'e milcs |Ta b_sega rated data |

Contributing drainage area 62,932 square miles | |

Gage datum 530 feet above sea level NGVD29 {Reselect output format]
Annual mean Annual mean|

Year|| streamflow, [[[[Year|| streamflow,

in ft/s in ft>/s
1973 20,270]|[1982]] 9,052]l[1991] 3,222
1974 15,110]lf1983][  9,118]|{[1992]] 8,976|

11975|| 12,360[[[1984]| 7,997]{ll1993 22,730

[1976] 3,513]|([1985]] 13,289][1994] 7,014
11977 5,561]{1[1986] 15,110]f[1995] 18,820|

11978 4,704){[[1987]] 17,410fl{1996| 7,836
[1979 7,307]|{[1988]] 9,749]({[1997] 12,810
1980 6,595]|1[1989] 8,428 18,390]

1981]| 3,564]|([1990]]

19,750|

Questions about data  gs-w-ok NWISWeb Data Inquiries @usgs.gov

- . . . '
Feedback on this websitegs-w-ok NWISWeb Maintainer @usgs.gov Return to top of page
Surface Water data for Oklahoma: Calendar Year Streamflow Statistics
http://waterdata.usgs.gov/ok/nwis/annual/calendar_year?

Retrieved on 2003-03-04 09:20:31 EST
Department of the Interior, U.S. Geological Survey
USGS Water Resources of Qklahoma

Privacy Statement || Disclaimer || Accessibility
0.65 0.63

hitn:/fwaterdata.uses.eaov/ok/nwis/annual/?site no=07165570&acencv cd=UISGS 3/412003
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Armuchee Creek—Georgia

Reported Decision: Georgia Canoeing Ass’n v. Henry, 267 Ga. 814, 482 S.E.
2d 298 (1997)

Reach at Issue: Unknown

Judicial Determination: Non-navigable

Facts Reported in Decision:

“We conclude that the record supports a determination that the portion of Armuchee

Creek at issue in this case is not a navigable stream under § 44-8-5(a) or the common
law.” 482 S.E.2d at 299.
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482 S.E.2d 298
97 FCDR 793
(Cite as: 267 Ga. B14, 482 S.E.2d 298)

Supreme Court of Georgia.

GEORGIA CANOEING ASSOCIATION et al.
v.
HENRY.

No. 596A15%4,

March 10, 1997.
Reconsideration Denied April 4, 1997,

Canoeing association brought action seeking to
temporarily and permanently enjoin property owner
from stopping their free passage through his property
on Armuchee Creek. Owner requested that
association be permanently enjoined from traveling
in boats and canoes through his property.  The
Superior Court, Chattooga County, Joseph E.
Loggins, J., permanently restrained association from
traveling on Armuchee Creek where it passed
through the property, and association appealed. The
Court of Appeals, 263 Ga. 77, 428 S.E2d 336,
reversed and remanded. On remand, the Superior
Court again entered order granting owner's request
for a permanent injunction, and association appealed.
The Supreme Court, Sears, J., held that: (1) portion of
Armuchee Creek at issue is not a navipable stream
under federal law, common law, or Georgia statute,
and (2) public has not acquired a right of passage by
prescription.

Affirmed.

West Headnotes

[1] Navigable Waters €=21(7)
270k1(7) Most Cited Cases

Evidence in suit by canoeing association to enjoin
landowner from stopping free passage through his
property on Armuchee Creek supported finding that
creek, where it passed through the property, was not
susceplible of carrying useful commerce between
states in its natural and ordinary condition, and thus
was not a "navigable stream " under federal law;
evidence that also supported conclusion that portion
of Armuchee Creek at issue was not a navigable
streamn under Georgia statute or the common law,
precluding any public right of passage. O.C.G.A. §
44-8-5(a).

Page 1

[2] Navigable Waters €16
270k16 Most Cited Cases

Public has not acquired a right of passage on
Armuchee Creek either by prescription or under
statute. Laws 1830, p. 127, § 17.

**208 *815 Bobby Lee Cook, Cook & Connelly,
Summerville, John James Neely, III, Craig K.
Pendergrast, Paul, Hastings, Janofsky & Walker,
L.L.P., Atlanta, Todd Mitchell Johnson, Cook &
Connelly, Summerville, for Georgia Canoeing Ass'n
etal.

Archibald A. Farrar, Jr, Farrar & Farrar,
Sumnmerville, for Henry.

Denmark Groover, Jr., Frank H. Childs, Jr., Groover
& Childs, Macon, Michael G. Gray, Lawrence C.
Walker, Jr., Walker, Hulbert, Gray & Byrd, Perry, for
amicus appellee.

Robert S. Bomar, Sr. Asst. Aity. Gen., Department
of Law, Atlanta, for amicus appellant.

*814 SEARS, Justice.

This appeal concerns a dispute between the
appellants—the Georgia Canoeing Association and
Benny Young (hereinafier collectively **299 referred
to as "GCA")--and the appellee, Ralph Henry,
regarding whether there is a public right of passage
over Armuchee Creek where it flows through Henry's
property. GCA brought this action, seeking to
temporarily and permanently enjoin Hemry from
stopping their free passage through his property on
the creek. Henry, on the other hand, requested that
GCA be permanently enjoined from traveling in
boats and canoes through his property. After a
hearing on the question of permanent injunctive
relief, [FN1] the ftrial court entered an order,
concluding that Armuchee Creek was not a navigable
stream within the meaning of relevant definitions
under the federal law, the common law, or Georgia
statutes. The trial court also ruled that the public had
not acquired a right of passage by prescription. The
trial court therefore permanently restrained GCA
from traveling on Armuchee Creek where it passes
through Henry's property. GCA has filed this
appeal.

FN1. This is the third time this case has been
before the Court. In its first appearance,

Copr. © West 2003 No Claim to Orig. U.S. Govt. Works



482 S.E.2d 298
97 FCDR 798
(Cite as: 267 Ga. 814, 482 S.E.2d 298}

this Court affirmed, pursuant to Rule 59, the
trial court's grant of an interlocutory
injunction in favor of Henry. Ceorgia
Canoeing Association v. Henry, 261 Ga. 29,
414 S.E.2d 490 (1991). Following that
appeal, the trial court granted summary
judgment to Henry on his request for a
permanent injunction. On appeal, this
Court reversed the grant of summary
judgment, ruling that although the trial court
resolved issues of fact for purposes of the
interlocutory injunction, the trial court was
authorized to resolve them only for that
purpose and not for purposes of Henry's
request for a permanent injunction. Georgiu
Canoeing Association v. Henry, 263 Ga. 77,
428 S.E2d 336 (1993). On remand, the
trial court held a hearing on the parties'
requests for permanent injunctive relief, and
entered a detailed order granting Henry's
request for a permanent injunction.

1][2] After a careful review of the record and
relevant law, we affum. First, the evidence supports
a finding that Armuchee Creek, where it passes
through Henry's property, i$ not susceptible of
carrying useful commerce between states in its
natural and ordinary condition and is *815 thus not a
navigable sitream within the meaning of federal law.
{Mm2] MOREOVER, WITHOUT deciding whether
the definition of navigability set forth in OCGA §
44-8-5(a), [FN3] by its express terms or by necessary
implication, effected a change in the common law
definition of navigability, _[fnd] WE CONCLUDE
THAt the record supports a determination that the
portion of Armnuchee Creek at issue in this case is not
a navigable stream under § 44-8-5(a) or the common
law. [FN5] Finally, we conclude that the public has
not acquired a right of passage on Armuchee Creek
either by prescription orunder Section 17 of Ga.Laws,
1830, p. 127. For the foregoing reasons, we affirm.

FN2. State of North Dakota v. United States,

972 F.2d 235, 238 (8th Cir.1992); United
States v. Holt State Bank,_270 U.S, 49, 54-

56, 46 S.Ct. 197, 198-99, 70 L.Ed, 465
(1926); Leovv v. United States, 177 (S,
621, 632-34, 20 8.Ct. 797, 801-02, 44 [ Ed.
914 ¢1900); 78 AmJur2d 513, Waters, § 69.

FN3. That code section defines a "navigable
stream" as "a stream which is capable of

Page 2

transporting boats loaded with freight in the
regular course of trade either for the whole
or a part of the year. The mere rafting of
timber or the transporting of wood in small
boats shall not make a stream navigable.”

FN4. " '[S]tatutes are not understood to
effect a change in the common law beyond
that which is clearly indicated by express
terms or by necessary implication.' " Avnet,
Ine. v Wyle Labs, 263 Ga. 615, 620, 437
S.E.2d 302 (1993). Professor Farnham of
Yale Law School has written that Georgia
and several other states have adopted
navigability statutes that are "limitations of
the commen law rule.” 1 Famham, Water
and Water Rights, § 23g (1904).

FNS5. See 1 Farmham at § 23.

Judgment affirmed.

All the Justices concur.
482 8.E.2d 298, 267 Ga. 814, 97 FCDR 798

END OF DOCUMENT
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Coosa River Basin Initiative

Pariner Groups Education Advocacy Monlloring Restoration Bo

408 Broad Street
Rome, Georgia 30161
706-232-2724
info@coosa.org
WWW.COOSa.0rg

The Coosa

]ssmg "When things get so far wrong as to attract
T their notice, the citizens, when well

Cﬂgﬂdiﬂ' informed, can be relied upon to set them
: i right.”
Jﬁiﬂ u“ -Thomas Jefferson

CRBI's goal is to provide a cleaner,
healthier river basin by promoting
responsible stewardship of our watershed.
The rewards of our efforts will be healthy
homes for our families, clean water, clean
food, sustainable jobs and safe recreational
areas, as well as a genuine sense of pride
to live in such a majestic watershed.

CRBI's membership consists of concerned
citizens, small businesses, local industry
and other grassroots organizations through
the Coosa River Basin and beyond. Our
members range in age from eight to eighty,
and are preachers, teachers, students,
doctors, farmers, politicians, retirees,
business people, sportsmen, fishermen and
more,

Click here to view our accomplishments!

Armuchee Crask

Since its founding in 1992, CRBI has provided a mechanism for concerne
to impact public and private decision making along the Coosa River, in b
Georgia and NE Alabama. We operate at the most basic grassroots level,
encouraging citizens to become meaningfully involved in the processes v
create their future.

file://C\DOCUME~1UJCCOOPER\LOCALS~1\Temp\triMMCNP htm 3/4/2003
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Cedar River—Washington

Reported Decision: Muckleshoot Indian Tribe v. Federal Energy Regulatory
Comm’n, 993 F.2d 1428 (9th Cir. 1993}

Reach at Issue: Unknown
Judicial Determination: ~ Non-navigable
Facts Reported in Decision:

“The Cedar River is entirely in Washington. It rises in the Cascade Mountains and flows
in a general west-northwesterly direction into Chester Morse Lake where the Cedar Falls
Hydroelectric Project is located. The project consists of a concrete overflow dike, which
impounds Chester Morse Lake. The Cedar Masonry Dam is located 4,000 feet
downstream from the dike and impounds a reservoir. Below Chester Morse Lake, the
river falls 600 feet in the three miles to Cedar Falls.” 993 F.2d at 1430.

“The Tribe relies on a 1977 raft trip by the Washington Department of Fisheries between
the powerhouse and Landsburg. We consider ‘[u]se of private boats [as] relevant
evidence [that] may demonstrate similar types of commercial navigation. . .. According
to FERC, this rafting attempt was unsuccessful. The raft capsized in a turbulent stretch
and was recovered downstream. Because of the water’s shallowness in areas, the rafters
had to wade downstream and pull the craft alongside them. FERC concluded that
evidence of this difficult trip was not sufficient to show that the middle segment was
navigable.” 993 F.2d at 1432,

“Next, the Tribe relies on several historical excerpts taken from a 1962 Renton Public
Library navigability reference file report. The report records interviews with persons
who recalled seeing shingle bolt floats on the river and transportation by Indian canoe.
Evidence of shingle bolt drives can support a finding of navigability. . . . Three long-time
residents talked about shingle bolt drives and Indian canoeing, but the extent and location
of these activities remains uncertain. . . . In contrast, the Tribe’s evidence of canoeing
and shingle bolts does not indicate that commerce occurred on the river’s disputed middle
segment. Taken as a whole, the evidence does not specify where commerce occurred,
and the Tribe does not furnish this information.” 993 F.2d at 1432.

“FERC also mentions a 1986 attempt by the state game department to launch a boat for
disbursing steelhead fry in the river’s middle section. The boat, designed for use in
extreme adverse conditions, was severely battered by boulder rapids and removed about a
mile from where it was launched.” 993 F.2d at 1432 n.3.



Additional Information:

USGS Streamflow Data—Annual Mean Streamflow (“cfs™)

Gage location cfs (average) Period of Record
Cedar Falls, WA 164 1946-2000
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993 F.2d 1428
Util, L. Rep. P 13,938, 23 Envtl. L. Rep. 20,862
(Cite as: 993 F.2d 1428)

United States Court of Appeals,
Ninth Circuit.

MUCKLESHOOT INDIAN TRIBE, Petitioner,
V.
FEDERAL ENERGY REGULATORY
COMMISSION, Respondent,
City of Seattle, Respondent-Intervenor.

Ne. 91-70519.

Argued and Submitted March 1, 1993.
Decided May 19, 1993.

Indian tribe sought review of decision of Federal
Energy Regulatory Commission (FERC) that Cedar
River was nonnavigable waterway under Federal
Power Act and that city hydroelectric project was
accordingly not subject to licensing jurisdiction of
FERC. The Court of Appeals, Eugene A, Wright, J,,
held that: (1) portion of Cedar River on which
hydroelectric project lay was not navigable
waterway; and (2) disputed section, which
comprised approximately 21 miles out of 55 miles of
river, was not simply “"mere interruption" but
rendered entire river unsuitable for navigation for
purposes of determining licensing jurisdiction of
FERC.

Affirmed.

West Headnotes

[1] Administrative Law and Procedure €791
15Ak791 Most Cited Cases

11] Navigable Waters €=>1(1)
270k1(1) Most Cited Cases

Court of Appeals reviews Federal Energy Regulatory
Commission's (FERC's) finding of nonnavigable for
substantial evidence; if supported by substantial
evidence and not contrary to law, FERC's finding is
conclusive.  Federal Power Act, § 313(b), as
amended, 16 U.S.C.A. § 825/ (b).

[2] Navigable Waters t€:1(3)
270k1(3) Most Cited Cases

Navigability under Federal Power Act, requiring that
hydroelectric power projects on navigable waters be

Page |

licensed by Federal Energy Regulatory Commission
{FERC), requires river to be suitable, currently or in
past, for transportation of property or persons
between states; river may be deemed navigable in its
natural or improved condition. Federal Power Act, §
23(b)(1), as amended 16 U.S.C.A. § 8§17(1).

[3] Navigable Waters €~21(3)
270k 1(3) Most Cited Cases

Navigability for purposes Federal Power Act may
exist despite falls and other mere interruptions
between navigable parts of streams. Federal Power
Act, § 3(8), as amended, 16 U.S.C.A. § 796(8).

[4]1 Navigable Waters @1(6)
270k1{6) Mosi Cited Cases

Cedar River was not navigable within meaning of the
Federal Power Act, so as to give Federal Energy
Regulatory  Commission  (FERC)  licensing
jurisdiction over city's hydroelectric program, where
commercial logging activity appeared to have been
confined to lake above river's disputed middle
section, and evidence of shingle bolt drives and
Indian canoeing did not indicate that commerce
occurred on that disputed middle segment; evidence
was insufficient to show where commerce occurred,
and finding of navigability for middle segment could
not be based on inferences of actual use elsewhere on
river. Federal Power Act, § 23(b)(1), as amended,

16 US.CA § 8171

151 Navigable Waters €1(3)
270k1(3) Most Cited Cases

Lengthy absence of use caused by changed
conditions or advent of modern transportation does
not affect navigability of rivers in constitutional
sense,

16] Navigable Waters €=1(7)
270k1(7) Most Cited Cases

Evidence of shingle bolt drives can support finding of
navigability. Federal Power Act, § 23(b)(1), as
amended, 16 U.S.C.A. § 817(1).

[71 Navigable Waters €=21(3)
270k1{3) Most Cited Cases

Stream may retain its navigable character despite
presence of nonnavigable interruptions such as falls,
rapids, sandbars, carries or shifting currents that

Copr. © West 2003 No Claim to Orig. U.S. Govt. Works



993 F.2d 1428
Util. L. Rep. P 13,938, 23 Envtl. L. Rep. 20,862
(Cite as: 993 F.2d 1428)

require portaging or "land carriage” to circumvent
them. Federal Power Act, § 3(8), as amended, 16
US.C.A. § 796(8)

18] Navigable Waters €1(6)
270k1{6) Most Cited Cases

Difficult stretch of river, for which there was no
direct evidence of actual or substantial use for
interstate commerce, was not simply "mere
interruption" but rather rendered river unsuitable for
navigation, given middle section's length in
comparison to river as whole (21 miles out of, at
most, 55); under circumstances it could not be
inferred that that segment had ever been
circumvented or was suitable for use in interstate
commerce. Federal Power Act, § 3(8), as amended,
16 US.C.A. § 796(8).

191 Administrative Law and Procedure €2669.1
15Ak669.1 Most Cited Cases

[9] Electricity &1
145k]1 Most Cited Cases

Court of Appeals may consider objection not raised
before Federal Energy Regulatory Commission only
if party offers reasonable grounds for failing to
object. Federal Power Act, § 313(b), as amended, 16
US.C.A. § 825[(b).

110] Administrative Law and Procedure €670
15Ak670 Most Cited Cases

110] Electricity €1
145k1 Most Cited Cases

Washington territorial statute of 1864, when offered
not as law but as supplementary evidence of
navigability of river under Federal Power Act, could
not be considered where it was not raised in
proceedings before Federal Energy Regulatory
Commission. Federal Power Act, § 313(b), as
amended, 16 U.S.C.A. § 823/(h).

*1429 Robert L. Otsea, Ir,, Office of the Tribal
Atty., Muckleshoot Indian Tribe, Aubum, WA, for
petitioner.

Randolph Lee Elliotf, F.E.R.C., Washington, DC, for
respondent.

Brian Faller, Asst. City Atty., Seattle, WA, for
respondent-intervenor.
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Appeal from the Federal Energy Regulatory
Commission.

Before: WRIGHT, CANBY and REINHARDT,
Circuit Judges.

EUGENE A. WRIGHT, Circuit Judge:

We consider whether the Cedar River is navigable
within the meaning of the Federal Power Act, 16
US.C. § § 791-825r (1988}, thereby giving the
Federal Energy Regulatory Commission licensing
jurisdiction over Seattle's Cedar Falls Project.
Presently, this city-owned hydroelectric project
operates *1430 without a federal license. The
Muckleshoot Indian Tribe appeals FERC's finding
that it lacks licensing jurisdiction under 16 U.S.C. § §
797(e) and 817(1) because the river is nonnavigable,
We have jurisdiction of FERC's final order under 16

U.S.C. § 825/f(b). We affirm.

FACTS AND PROCEEDINGS BELOW

The Cedar River is entirely in Washington, [FN1] It

rises in the Cascade Mountains and flows in a general
west-northwesterly direction into Chester Morse
Lake where the Cedar Falls Hydroelectric Project is
located. The project consists of a concrete overflow
dike, which impounds Chester Morse Lake. The
Cedar Masonry Dam is located 4,000 feet
downstream from the dike and impounds a reservoir.
Below Chester Morse Lake, the river falls 600 feet in
the three miles to Cedar Falls. The river next passes
the Town of Landsburg and the City of Renton and
flows into Lake Washington. The lake is connected
to Puget Sound and the Pacific Ocean by way of the
Lake Washington Ship Canal and the Hiram M.
Chittenden Locks.

FN1. A map of the Cedar River is attached
as Appendix A.

For ease of reference, we divide the river into three
segments: (1) the lower sepment, from the river's
mouth at Lake Washington upstream 19 miles fo
Landsburg; (2) the middle segment, where the
project is located, from Landsburg upstream 21 miles
to the upper end of Chester Morse Lake; and (3) the
upper segment, from the upper end of the lake
upstream 10 to 15 miles to the river's headwaters.
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This appeal focuses on the navigability of the river's
middle segment,

In 1986, the Tribe and the Department of the Interior

requested that FERC investigate whether the project
required licensing under the Act, The Tribe
maintained that the construction and operation of the
project had nepatively affected the river's
anadromous fish. The Tribe contended that under
federal licensing standards, the fish production would
improve.

Director Springer, of the Office of Hydropower
Licensing, found that the project was subject to
FERC's mandatory licensing jurisdiction under §
817(1). City of Seattle, 43 FERC § 62,124 (1988).
He ruled that the project was located on a navigable
waterway of the United States and ordered Seattle, as
owner and operator, to obtain a license or an
exemption for the project's continued operation.
Seattle appealed, and the Tribe moved to intervene.

In November 1990, FERC pranted Seattle's appeal
and reversed the director's order. City of Seattle, 53
FERC § 61,237 (1990). It held that the portion of
the Cedar River on which the project was located was
a nonnavigable waterway. The Tribe and Interior
exhausted their administrative remedies, and the
Tribe now appeals FERC's ruling of nonnavigability.

ANALYSIS
1. FERC's Finding of Nennavigability

The Tribe makes several arguments. First, it
contends that FERC erred when it held that the river
did not form a "continuous highway" of interstate
comrmerce. The Tribe argues that the river is
navigable because it had been used and was
susceptible of use for interstate commerce. Second,
the Tribe maintains that the river's middle section
qualifies as a "mere interruption” of navigability for

purposes of § 796(8).

[1] We review FERC decisions to determine whether

they are "arbitrary, capricious, an abuse of discretion,
unsupported by substantial evidence, or not in
accordance with law." The Steamboaters v. FERC,
759 F.2d 1382, 1388 (9th Cir.1985). "We show great
deference to [FERC's] interpretation of the law which
it is charged with administering." /d. (citation
omitted). We review FERC's finding of
nonnavigability for substantial evidence, Ciry_of
Centraliag v. FERC, 851 F.2d 278, 281 (9th Cir.1988).
[f supported by substantial evidence and not contrary
to law, FERC's finding is conclusive. § 825/(b).

Papge 3

a. Standard for Navigability; Application

2][3] Section 817(1) provides that hydroelectric
power projects “across, along or in any of the
navigable waters of the United States" must be
licensed by FERC, Navigability *1431 under §
796(8) requires a river to be suitable, currently or in
the past, for transportation of property or persons
between states. The river may be deemed navigable
in its natural or improved condition. {nited States v.
Appalachian Elec. Power Co., 311 1.8, 377, 406, 61
S.Ct. 291, 298, 85 L.Ed. 243 (1940). Also,
navigability may still exist despite falls and other
mere "interruptions between the navigable parts of
such streams." § 796(8).

[4] The Supreme Court set forth the Commerce
Clause standard for navigable waters in The Duniel
Ball, 77 U.S. (10 Wall) 557. 19 L.Ed. 999 {1870).
The Court held that a river is navigable in law when
it is navigable in fact. Rivers are navigeble m fact
"when they are used, or are susceptible of being nsed,
in their ordinary condition, as highways for
commerce, over which trade and travel are or iy be
conducted in the customary modes ... on water.” Jd. at
563, Rivers are navigable waters for interstate
commerce purposes "when they form in their
ordinary condition by themselves, or by uniting with
other waters, a continued highway over which
commerce is or may be carried on with other States
or foreign countries in the customary modes in which
such commerce is conducted by water." Jd
{emphasis added). FERC applied these principles
properly when it considered relevant evidence to
make its finding of nonnavigability.

The Tribe contends that evidence of heavy logging
activity around Chester Morse Lake indicates that the
river's middle section was used to transport lumber
for interstate commerce. The Tribe relies mostly on
a navigability report prepared for the Office of
Hydropower Licensing that FERC considered in its
determination.

Although the report found evidence of logging
during the turn of this century around Landsburg and
Cedar Falls, it noted that "roads and railroads, rather
than the Cedar River, appear to have served as the
primary means of transport for the logs." While the
report states that "it is possible” that the Cedar River
may have been used to move logs downstream when
its waters allowed, it found no evidence of such
practice, The report concluded that "the river was
probably not an important avenue of transportation
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for logs, particularly in the turbulent stretch from the
Crib Dam down to Cedar Falls."

The report also discusses a 1913 logging contract
that permitted a local company to harvest all timber
in the area that ultimately would be submerged by the
lake's rising waters. The company agreed to
transport the harvested logs on the city-owned
railroad, which terminated at the Masonry Dam.
From there, logs "were rafted from around the
periphery of the lake to [an unnamed] bay and then
loaded into railway cars."

FERC specifically held that the lake's logging
activities did not support a "finding of navigability"
as to the entire river. "The described activity appears
to have been confined to the lake, and there is no
record of any logs being floated downstream beyond
the Masonry Dam, or in the 11-mile streich of river
between the powerhouse and Landsburg.” FERC
declined to infer otherwise absent substantial
evidence.

In its order denying a rehearing, FERC relied on our

holding in Sierra Pacific Power Co. v. FERC, 681
F.2d 1134 (9th Cir.1982), cert. denied, 460 U.S.
1082, 103 S.Ct. 1769, 76 L.Ed.2d 343 (1983).
There, we rejected an agency finding of navigability
for lack of evidence that the lumber industry had
made commercial use of the section of a river that
flowed across the border between two states. fd. 681
F.2d at 1139.

Here, too, the navigability report fails to show that
harvested lumber was portaged arcund the dam and
shipped downstreamn on its journey in interstate
commerce. FERC emphasized that its finding was
"squarely based on the lack of substantial evidence of
use of the river from the project site to its mouth as
part of a continuous highway of interstate commerce
by water." We find no error in FERC's decision.

[5] The Tribe argues that other substantial evidence
demonstrated that the river had been used and was
suitable for interstate commerce. "[O]nce found to be
navigable, a waterway remains so" for purposes of
the Act. Appalachian Elec. Power Ca., 311 U.S. at
408, 61 S.Ct. at 299. A lengthy absence of use
caused by changed conditions or the advent of
modern transportation "does not *1432 affect the
navigability of rivers in the constitutional sense.” Jd.
at 409-10, 61 S.Ct. at 300,

The Tribe relies en a 1977 raft trip by the
Washington Department of Fisheries between the

Page 4

powerhouse and Landsburg. [FN2] We consider
"[u]se of private boats [as] relevant evidence [that]
may demonsirate similar types of commercial
navigation." City of Cenrralia, 851 F.2d at 282
According to FERC, this rafting attempt was
unsuccessful, The raft capsized in a mrbulent stretch
and was recoversd downstream.  DBecnuse of the
water's shallowness in areas, the rafters had to wade
downstream and pull the craft alongside them.
FERC concluded that evidence of this difficult trip
was not sufficient to show that the middle segment
was navigable. [FN3]

FN2. This expedition is distinguishable from
a canoe race considered in the latest case on
this issue. In Consolidated Hydro fne. v.
FERC._968 F.2d 1258 (D.C.Cir.1992), a
lengthy 1973 canoe race that included a
brief portage arcund a hydroelectric site,
along with findings of the river's historical
use for commercial navigation, provided
substantial evidence of navigability. fd. at
1260-61. In contrast, the Tribe presents no
evidence of portage around interruptions for
commercial use. Rather, it draws inferences
of such use,

FN3. FERC also mentions a 1986 attempt by
the state game department to launch a boat
for disbursing-steethead fry in the river's
middle section, The boat, designed for use
in extreme adverse conditions, was severely
battered by boulder rapids and removed
about a mile from where it was launched.

[6] Next, the Trbe relies on several historical
excerpts taken from a 1962 Renton Public Library
navigability reference file report.  The report records
interviews with persons who recalled seeing shingle
bolt fioats _[FN4] on the river and transportation by
Indian canoe. Evidence of shingle bolt drives can
support a finding of navigability, Puget Power, 644
F.2d at 789. But see Oregon v. Riverfront Protection
Ass'n, 672 F2d 792, 794-95 (9th Cir.1982)
(distinguishing Puger Power facts and clarifying that
evidence of transporting logs by river sufficient when
joined with other facts to support finding of
navigability).  The use of the river need not be
"extensive, or long and continuous."  See Puget
Power, 644 F.2d at 789. The evidence also need not
be overwhelming as "[u]se of a stream long
abandoned by water commerce is difficult to prove
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by abundant evidence." [d. (quoting Appalachian
Elec. Power Co., 311 U.S. at 416, 61 8.Ct. at 303).

FN4. Generally, shingle bolts are quartered
sections of cedar logs and used for making
shingles. See Puger Power Sound & Light
v. FERC, 644 F.2d 785, 788 (9th Cir.), cerr.
denied, 454 U.S. 1053, 102 S.Ct. 596, 70
L.Ed.2d 588 (1981).

Three longtime residents talked about shingle bolt
drives and Indian canoeing, but the extent and
location of these activities remains uncertain. Mrs.
Cavanugh remembered log and shingle bolt drives on
the Cedar from fall until spring. Alsoe, her father-in-
law told her about Indian canoes on the river.
Likewise, Mr. Gruenes recalled shingle bolts floating
downsiream several iimes and had heard of Indians
coming up the river by canoe, He remembered that
the railroad, however, was the major means of
transportation ont of the area. Mr. Mason described
shingle bolt floats and remembered Jndians on the
river, but he too confirmed that once milled, lumber
was shipped out by railroad.

The amount and reliability of this past use evidence

pales in comparison to the navigability evidence we
found determinative in similar cases._[FNS] For
example, in Puget Power, 644 F.2d at 788, we held
that the river was navigable based upon downstream
flotation of shingle belts. The evidence included the
testimony of ten witnesses and twelve photographs of
shingle bolt drives. The evidence showed that
shingle bolts moved downstream year-round for more
than 20 years. /d. at 788

ENS. The evidence here is also insignificant
in comparison to the historical evidence of
repeated and substantial use of New York's
Salmon River, held to be navigable in State
ex el New York State Dept of
Environmental Couservation v. FERC, 954
F.2d 56, 61-62 (2nd Cir.1992).

In contrast, the Tribe's evidence of canoeing and
shingle bolts does mnot indicate that commerce
occurred on the river's disputed middle segment.
Taken as a whole, this evidence does not specify
where commerce occurred, and the Tribe does not
furnish this information. A finding of navigability
for the *1433 middle segment may not be based on

Page 5

inferences of actual use elsewhere on the river.

b. Middle Segment as a ""Mere Interruption"

The Tribe argues that FERC erred by finding that the
stretch between Landsburg and the lower portion of
Chester Morse Lake was not a mere interruption
between the lake and the river segment below.
FERC stated
[T]he manifest unsuitability for navigation of this
lengthy stretch of the river['s middle segment],
combined with the lack of substantial evidence that
it was ever used for navigation (or portaged
around), leads one to the conclusion that the river
as a whole is not and was not a continuous
highway for interstate commerce.

City of Seattle, 55 FERC | 61,511 (1991) (emphasis
added).

[7] Under § 796(B), a stream may retain its
navigable character despite the presence of
nonnavigable interruptions such as falls, rapids, sand
bars, camries or shifting cumrents that require
portaging or "land carriage" to circumvent them.
The Supreme Court has held that interruptions are
simply factors to consider. United States v. Utah,
283 U.S. 64, 86. 51 S.Ct. 438, 444, 75 [.Ed. 844
(1931)._ [FN6] "[Tlhe vital and essential point is
whether the natural navigation of the river is such
that it affords a channel for useful commerce." Id.;
see Puget Power, 644 T.2d at 789 ("[n]avigability
depends upon the stream's usefulness as a
transportation mechanism for commerce").

N6, United States v.  Ufalh  involved
application of The Daniel Ball test to
determine navigability for the purpose of
establishing title to riverbeds.  Although
navigability for purposes of title differs in
some respects from mnavigability for
purposes of FERC jurisdiction, see
Riverfront Protection Ass'n, 672 F.2d at 794
n. 1. the differences are of no consequence
in this case.

[8] The Tribe admitted in its brief that it lacked
direct evidence of actual or substantial use of the
middle segment for interstate commerce. In
addition, the very length of the middle section
relative to the length of the river as a whole (21 miles
out of, at most, 55) raises a presumption that this
difficult siretch of river is not simply a "“mere
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interruption” but, rather, renders the river unsuitable
for mavigation.  For these reasons, we hold that
FERC correctly declined to infer that this segment
had ever been circumvented or was suitable for use in
interstate commerce.

2, The 1864 Washington Territorial Statute

The Tribe claims that an 1864 Washington territorial

statute "explicitly demonstrates" that the river's
middle segment was suitable for commerce. _[FN7
The Tribe did not raise this argument before FERC.
Generally, parties must raise objections to agency
proceedings during the actual proceeding. Unifed
States v. L.A. Tucker Truck Lines, Inc., 344 U.S, 33,
36-37, 73 5.Ct. 67, 68-69, 97 1..Ed. 54 (1952).

FN7. The statute authorized a company to
clear log jams and obstructions from the
mouth of the Cedar River to a point near
Landsburg "with the privilege of continuing
the clearing of said river of obstructions for
such further distance as said company may
deem advisable." 1863-64 Wash.Terr.Laws
98, 99.

[9] Under § 825/b), we can consider an objection
not raised before FERC only if the party offers
reasonable prounds for failing to object. Pacific
Power & Light Co. v. FPC, 141 F.2d 602, 605 (9th
Cir.1944) (no review unless objecting party raised
“the specific pgrounds of objection" before
Commission).

[10] The Tribe offers no reasonable grounds for its

Page 6

failure to present this 1864 statute. It contends that
the statute is a law and not "new documentary
evidence." However, the Tribe attempts to use it to
supplement evidence of navigability. Further, we
may consider new evidence only after the offering
party has obtained our permission to allow FERC to
reexamine its findings in light of the new evidence. §
825/(b). The Tribe has made no such request. We
need not consider the 1864 statute,

3. Attorney Fees Under the Equal Access to Justice
Act

Because the Tribe is not the prevailing party, we
may not award reasonable attorney fees and costs
under the Equal Access to Justice Act, 28 U.S.C. §

2412(1KA) (1988).
*1434 CONCLUSION

The portion of the Cedar River on which Seaitle's
Cedar Falls Project lies i3 not a navigable waterway
of the United States becanse it is not a continuous
highway for intersiate commerce purposes:  The
Tribe has produced no ‘evidence that the 21-mie
stretch of the river's middle segment was ever
portaged around. Evidence of rafting, canoeing and
shingle bolt floats in this case is scant and none is
offered with respect to the segment of the river in
dispute. There is subsiantial evidence to support
FERC's finding of nonnavigability.

AFFIRMED.

APPENDIX A
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Cedar River - Taylor Creek Confluence
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Natural Resources and Parks -
Water and Land Resources Division »

Cedar River - Taylor Creek

Confluence
WRIA 8 Salmon Recovery Projects

Project Description

» Supports one of healthiest, genetically unique
chinook stocks identified in WRIA 8

o Confluence with major tributary is important for
productivity, ecological process

« Integrates with Cedar Legacy habitat preservation
program, basin plan priorities -

Other WRIA 8 Salmon Recovery Projects

For questions about the Go to
Water and Land Resources Web Page, please
contact Fred Benfler,

o . Salmon Recovery in the Lake Washington/
Visual Communication & GIS Unit.

Cedar River/ Sammamish Drainage Area

Funding Sources for Watershed Stewardship
Department of Natura} Resources and Parks Projects
Water and L.and Resources Division

Cedar River/Lake Washington Watershed
Updated: July 31, 2001 page

Lake Sammamish Watershed page

Salmon & Trout Topics

Links to external sites do not constitute endorsements by King County.
By visiting this and other King County web pages,
you exprassly agree to be bound by terms and conditions of the site,
The details.

http://dnr. metrokc.gov/wrias/8/srfb-projects/Cedar-River-Taylor-Creek htm
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Water quality monitoring station
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Cedar R @ Logan St/Renton

f
o

E]rellef Dx1.33 histonc

WA 08, Cedar-Sammamish
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id station name
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© 08A090 Upper McAleer Cr
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e WASHINGTON STATE
ﬁ DEFT. OF ECOLOGY

/ Environmental Information / Walersheds / WRIA 08 / Stream Bio Monitoring Stations / Cedar River

Stream bioassessment summary
for:

Cedar R abv Reservoir

'.f.'

site Joa taken 13-Oct-1994

|: WRIA " ecoregion ”elevation (ft)l latitude 1 longitude
|08, Cedar-Sammamish || Cascades 1615 47° 21" 577||121° 37" 197

Monitoring visits

Date of visit “ B-131 scorc” comment l

10/13/19941|141 Good, natural biological conditions indicated

CEDAR R ABV RESERVOIR, OCTOBER 13, 1984 - RESULTS SUMMARY

Habitat conditions

Community metrics

Taxa abundance by family
Taxa abundance by species

Habitat conditions

|slream flow I

| stream_flow (cubic ft./sec.)|| 12.5

hvater quality measurements |

|water temperature (Celsius)||9.9
| conductivity (pmhos/cm) (43

|dissolved oxygen (mg/liter){| 9.7
I acidity (pH)|{| 7.3
Istream gradient

http://www.ecy.wa.gov/programs/eap/wrias/fwb/data/cedar_r_abv_reservoir.html 3/4/2003
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| RASHINGTON STATE
Tl oErT. OF ECOLOGY

/ Environmental Information / Waltersheds / WRIA 08 / Stream Bio Monitoring Stations / Cedar River

Stream bioassessment summary
for:

Cedar R nr Cedar Falls

site photo taken [4-Oct-1994

r WRIA [ €COoregIon "elevation (i) " latitude ” longitude
ES, Cedar-Sammamish jjPuget Lowland 848 47° 2473077} 121° 50" 06™

Monitoring visits

Date of visit || B-1B1 score|| comment |

10/14/1994 (/43 Good, natural biological conditions indicated

CEDAR R NR CEDAR FALLS, OCTOBER 14, 1984 - RESULTS SUMMARY

o Habitat conditions
o Community metrics
[ ]
L ]

Taxa abundance by family
Taxa abundance by species

Habitat conditions

| stream flow |

stream_flow (cubic ft./sec.}|[176.0

|water quality measurements

water temperature (Celsius) || 12.2
| conductivity (umhos/cm) (|33

|dissolved oxygen (mg/liter)| 10.4
| acidity (pH)||7.8
lstream gradient |

hitp://www.ecy.wa.gov/programs/eap/wrias/fwb/data/cedar_r_nr_cedar_falls html
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Cedar River Watershed Virtual Tour Page 1 of 1

Cascade Crest

Upper Watershed

Reservoirs

Cedar Falls Area
> Lower Watershed

The Landsburg
Diversion Dam
releases 2/3 of the
annual flow of the
Cedar River to provide
water for Lake
Washington, the Hiram
M. Chittenden Locks
and four species of
salmon.

> To end the virtual tour.'
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Data Category: Geographic Area: e
Water Resources Site Information - Washington . iGO]

Site Map for Washington

Click Here for information on data reliability,
or for more water resources data for Washington State.

USGS 12114500 CEDAR R. BELOW BEAR CR., NEAR CEDAR FALLS, WASH.

Available data for this site Station site map : 1G05

King County, Washington

drologic Unit Code 17110012

Latitude 47°20'32", Longitude 121°32'52" NAD27
Drainage area 25.40 square miles

Gage datum 1,880.00 feet above sea level NGVD29

Location of the site in Washington,

| Site map.
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Surface Water data for Washington: Calendar Year Streamflow Statistics Page 1 of 2

Data Category: Geographic Area:
Water Resources Surface Water Washington |GO

Calendar Year Streamflow Statistics for
Washington

Click Here for information on data reliability,
or for more water resources data for Washington State.

USGS 12114500 CEDAR R. BELOW BEAR CR., NEAR CEDAR FALLS, WASH.

Available data for this site Surface-water: Annual streamflow statistics IEO L

ing County, Washington Output formats
ydrologic Unit Code 17110012 e
Latitude 47°20'32", Longitude 121°32'52" NAD27 | able of all data
Drainage area 25.40 square miles |Tab-separated data I

Gage datum 1,880.00 feet above sea level NGVD29|lIReselect output format|

Annual mean IAnnual mean Annual mean
streamflow, streamflow, ([||[Year|| streamflow,

in £t3/s in ft3ls= in f’/s
190 123][i[1980]|
184]l 183Jfl[1981]]

Questions about data  gs-w-wa NWISWeb Data Inquiries(@usgs.goyv Return 1o top of page
. . R p of pag
Feedback on this websitegs-w-wa NWISWeb Maintainer@usgs.gov

http://waterdata.usgs.gov/wa/nwis/annual/?site_no=12114500&agency_cd=USGS 3/4/2003
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Chattahoochee River—Georgia

Reported Decision: United States v. Crow, Pope & Land Enters., Inc., 340 F.
Supp. 25 (N.D. Ga. 1972)

Reach at Issue: Between Peachtree Creek and Buford Dam
Judicial Determination: Non-navigable
Facts Reported in Decision:

“The Chattahoochee River . . . is an interstate waterway over 400 miles in length running
in a generally southwesterly direction from its source in northeast Georgia, to the
Georgia-Alabama state lines where it bends to a generally southerly direction. . .. The
defendant’s property is located at approximately mile 306 on the river. The river near the
defendant’s property is quite shallow and the current is swift.” 340 F. Supp. at 29.

“Columbus, Georgia (mile 170.7) was the head of steamboat navigation in the early
1800’s, and bateaux (flat bottomed boats) could carry 70 bales of cotton from Franklin,
Georgia (mile 239.9) to West Point, Georgia (mile 201.4). No commercial craft has ever
navigated the river above Columbus.” 340 F. Supp. at 29.

“In the 1890°s, a gold dredging, flat bottom, barge operated for three to five years on the
river adjoining the barge owner’s property in what is now Fulton and Gwinnett Counties.
Around the turn of the century, raft-type ferries would traverse the river at several points.
The barge and ferries would use poles, ropes and the current as their means of
locomotion, and would draw no more than two feet of water.” 340 F. Supp. at 29-30.

“Presently, only light pleasure craft, e.g., canoes, kayaks, rubber innertubes and rafts,
drawing only a few inches of water, can and do float down the niver. . .. No craft of any
kind has ever proceeded upstream due to the rapid current and frequent obstructions. . . .
The topography of the river and surrounding property reveals a hill bound region between
Roswell, Georgia (mile 323.7) and Atlanta (mile 306.2) with perpendicular rock cliffs on
both sides of the water. The fall is great, the current is rapid, and the channel is filled
with projecting rock. The river altematively expands and contracts and follows a
generally winding course through what remains a greatly wooded territory. . . . There are
an unknown number of rapids, shoals or similar obstructions in the area here concerned. .
.. The gradient of the river between those areas of interference appears to be rather
uniform and regular. . . . The only admissible evidence as to the quantity of water
involved, indicates that peak flows are of short duration while minimum flows are of
longer duration. In addition, the release of water from Buford Dam alters the water flow
at different times of the week. . . . The United States Army Corps of Engineers consider
a channel at least 100 feet wide, nine feet deep, with locks 50 feet wide as sufficient to
accommodate and sustain useful commerce.” 340 F. Supp. at 30.



Additional Information:

USGS Streamflow Data—Annual Mean Streamflow (“cfs”)

Gage location cfs (average) Period of Record
Buford Dam, GA 2,031 1943-2000

Roswell, GA 2,062 1977-2000
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340 F.Supp. 25
4 ERC 1382, 2 Envtl. L. Rep. 20,700
(Cite as: 340 F.Supp. 25)

United States District Court
N. D. Georgia,
Atlanta Division.

UNITED STATES of America
v

CROW, POPE & LAN]j ENTERPRISES, INC.

Civ. A, No, 15844,
March 21, 1972.
Suit to enforce the Refuse Act. The District Court,
Albert J, Henderson, Jr., J. held that the
Chattahoochee River between Peachtree Creek and
Buford Dam was not navigable water of the United
States,

Order accordingly.

West Headnotes

[1] Navigable Waters €21(7)
270k1(7) Most Cited Cases

Point along course of river between its mouth and its
source at which navigability ceased was evidentiary
question.

[2] Evidence €11
157k11 Most Cited Cases

Court could take judicial notice of recent population
and economic growth in area adjoining river.

[3] Navigable Waters €~1(1)
270k1(1) Mest Cited Cases

In suit to enforce Refuse Act, court considered
navigability of segment of river approximately 47
miles in length without regard to navigability of river
at any other point. Rivers and Harbors Appropriation
Actof 1899, § § 10, 13,33 US.C.A. § § 403, 407,
28 US.C.A. § 1345,

[4] Navigable Waters €1(3)
270k1{3) Most Cited Cases

Those rivers must be regarded as public navigable
rivers in law which are navigable in fact.
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15] Navigable Waters €1(3)
270k1(3) Most Cited Cases

Rivers are navigable in fact when they are used, or
are susceptible of being used, in their ordinary
condition, as highways for commerce, over which
trade and travel are or may be conducted in
customary modes of trade and travel on water.

16] Navigable Waters €=1(3)
270k1(3) Most Cited Cases

Rivers constitute navigable waters of the United
States, within meaning of acts of Congress, in
coniradistinction from navigable waters of the states,
when they form in their ordinary condition by
themselves, or by uniting with other waters, a
continued highway over which commerce is or may
be carried on with other states or foreign countries in
custormary modes in which such commerce is
conducted on water. Rivers and Harbors
Appropriation Act of 1899, § § 10, 13, 33 US.C.A.
§4§ 403, 407; 28 U.S.C.A. § 1345,

[7] Navigable Waters €1(3)
270k1(3) Most Cited Cases

True test of navigability does not depend on mode by
which commerce is, or may be, conducted, nor on
difficulties attending navigation.

[8] Navigable Waters €1(3)
270k1(3) Most Cited Cases

Capability of use by public for purposes of
transportation and commerce, rather than extent and
manner of that use, constitutes true criterion of
navigability of river.

191 Navigable Waters €1(3)
270k1(3) Most Cited Cases

Obstructions rendering navigation difficult will not
defeat navipability if commerce is nevertheless
successfully being conducted.

[10] Navigable Waters €~1(5)
270k1(5) Most Cited Cases

Mere fact that river will occasionally float logs, poles
and rafts downstream in times of high water does not
make river navigable.

[11] Navigable Waters €=1(3)
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270k1(3) Most Cited Cases

[11] Navigable Waters €=1(5)
270k1({5) Most Cited Cases

In order to give body of water character of navigable
stream, it must be generally and commonly useful to
some purpose of irade or agriculture, and it is not
every small creek in which a fishing skiff or gunning
canoe can be made to float at high water which is
deemed navigable.

[12] Navigable Waters €1(3)
270k1(3) Most Cited Cases

To be considered navigable, waterway must be
susceptible of use as channel of useful commerce and
not merely capable of exceptional transportation
during periods of high water.

[13] Navigable Waters €=1(3)
270k1(3) Most Cited Cases

Existence of occasional obstructions will not deprive
river of its navigable status.

[14] Navigable Waters €1(3)
270k1(3) Most Cited Cases

River need not be open for commercial navigation at
all seasons of year or at all stages of water in order to
be considered navigable.

[15] Navigable Waters €=1(3)
270k1(3) Most Cited Cases

To be considered navigable, river must have capacity
in its natural state for carrying interstate commerce.

[16] Navigable Waters €~1(3)
270k1(3) Most Cited Cases

Fact that artificial, as opposed to natural, obstructions
may exist does not prevent navigability, when such
obstructions are capable of abatement by due exercise
of public authority and where, supposing them to be
abated, river would be navigable in fact in its natural
state.

[17] Navigable Waters €~1(1)
270k1(1) Most Cited Cases

River once found to be navigable cannot be deprived
of that status through commercial disuse for period of
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time.

[18] Navigable Waters €=1(2)
270k1(2) Most Cited Cases

Even if, because of changed conditions, either
geographic or economic, usefulness of river as means
of transportation has lessened, river's navigability
status remains unchanged pending official
abandenment by Congress.

[19] Navigable Waters €~1(3)
270k1(3) Most Cited Cases

For purposes of requirement that stream, to be
navigable, be useful for trade and travel in "natural
and ordinary condition", quoted words mean only
volume of water, gradient and regularity of flow,

[20] Navigable Waters €=1(3)
270k1(3) Most Cited Cases

Even where stream is not passable in its natural and
ordinary condition, if, by reasonable improvement, it
may be rendered navigable, stream is navigable
without such improvement,

[21] Navigable Waters €=21(3)
270k1(3) Most Cited Cases

In determining whether river is navigable in that it is
susceptible to "reasonable" improvement, there must
be balance between cost and need at time when
improvement would be useful.

]22] Commerce €82.35
83k82.35 Most Cited Cases
(Formerly 83k18)

Federal power over navigation is not enlarged by
improvements to waterways, but improvements may
make applicable to waterways existing power over
commerce. U.S.C.A Const. art. 1. § 8. ¢l 3; art. 3, §
2,cl 1.

]23] Commerce €=g82.35
83k82.35 Most Cited Cases
(Formerly 83k48)

123] Waters and Water Courses €36
405k36 Most Cited Cases

Congress may exercise control over nonnavigable
stretches of river in order to promote or protect
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conumnerce on navigable portions.

[24] Environmental Law €165
149Ek165 Most Cited Cases

(Formerly  199k25.7(3) Health and
Environment, 270k35)

Refuse Act provision forbidding deposit of matter in
tributary of navigable body of water was intended to
promote or protect commerce on navigable waters.
Rivers and Harbors Appropriation Act of 1899, § 13,
33US.CA. § 407,

[25] Navigable Waters €=1(3)
270k1(3) Most Cited Cases

Navigability depends upon whether body of water (1)
is presently being used or is suitable for use for
transportation of persons or property, (2) has been
used or was suitable for such use in past or (3) could
be made suitable for use in future by reasonable
improvements.

[26] Navigable Waters €=1(7)
270k 1(7) Most Cited Cases

Pleasure boating can sometimes indicate a river's
susceptibility for commercial use, for purposes of
applying navigability test.

[27] Navigable Waters <E:’l(';’)
270k 1(7) Most Cited Cases

Even small traffic compared to available commerce
of region is sufficient to show navigability of river.

[28] Navigable Waters €=1(7)
270k 1{7) Most Cited Cases

As regards navigability, existence of ferries is no
more evidence of commercial use than presence of
bridge or railroad trestle whose primary purpose is to
avoid river rather than to employ it as means for trade
and transportation.

[29] Navigable Waters €=1(7)
270k1({7) Most Cited Cases

Isolated and exceptional example of person's use of
gold dredging barge for a few miles, primarily along
his own property, to extract gold-bearing silt from
river bed was insufficient to demonstrate
navigability.
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[30] Navigable Waters €~1(7)
270k1({7) Most Cited Cases

Though court held serious doubts as to correctness of
1880 recommendations, where 1972 determination of
Corps of Engineers adopted findings and
recommendations of 1880 report, latter provided only
evidentiary matter which court could consider on
question of whether river could be made navigable by
reasonable improvements.

[31] Navigable Waters €~1(3)
270k1(3) Most Cited Cases

Issue is whether river can be made navigable in
future through reasonable improvements and not
whether at sometime in past river could have been
sufficiently improved to meet the then needs of area;
and river could not be deemed navigable today
merely because it could have been made navigable in
1880.

[32] Evidence €18
157k18 Most Cited Cases

Court could not take judicial notice that
improvements, of unknown cost, necessary to make
river navigable would be "reascnable,"--

[33] Navigable Waters €~21(6)
270k1(6) Most Cited Cases

The Chattahoochee River between Peachiree Creek
and Buford Dam was not navigable water of the
United States.

[34] Federal Civil Procedure €773
170Ak773 Most Cited Cases
(Formerly 170Ak773.1, 170A%773)

United States Attormey for Northern District of
Georgia was not party to action brought in that
district by United States to enforce the Refuse Act,
and no counterclaim could be asserted against him as

an individual. Fed.Rules Civ.Proc. rule 14{a), 28
US.C.A,

[35] Federal Civil Procedure €287
170Ak287 Maost Cited Cases

The United States District Attorney for the Northern
District of Georgia could not be liable to defendant
for all or part of government's claim against
defendant under Refuse Act and, therefore, could not

Copr. © West 2003 No Claim to Qrig. U.S. Govt. Works



340 F.Supp. 25
4 ERC 1382, 2 Envtl. L. Rep. 20,700
(Cite as: 340 F.Supp. 25)

be made third-party defendant even if properly served
with summons and complaint for trespass upon

defendant's property. Fed Rules Civ.Proc, rule 14(a),
28USCA

[36] Federal Courts €218
170Bk218 Most Cited Cases
{Formerly 106k284)

Defendant's claim against United States Attorney for
Northern District of Georgia for trespass upon
defendant's property was purely one of state law, and
in government's suit to enforce Refuse Act, federal
court was without jurisdiction of subject matter of
defendant's claim. Rivers and Harbors Appropriation
Act of 1899, § § 10,13, 33 US.C.A. § § 403, 407;
28 US.C.A. § 1345; Fed.Rules Civ.Proc. rules 13,
14, 28 U.S.C.A,

[37] Environmental Law €173
149Ek173 Most Cited Cases

(Formerly 199k25.7(4) Health and
Environment, 270k35)

In absence of evidence that what defendant was
depositing in nonnavigable section of river would
cither float or be washed downstream to navigable
portion of river, claim under Refuse Act could not be
upheld on "tributary theory." Rivers and Harbors
Appropriation Act of 1899, § § 10, 13, 33 US.CA.
§§ 403, 407; 28 US.CA § 1345, Fed.Rules
Civ.Proc. rules 13, 14, 28 1]1.S.C A,

*28 John W. Stokes, Jr., U. S. Atty., Atlanta, Ga., for
plaintiff.

Moreton Rolleston, Jr,, Atlanta, Ga., for defendant.

ORDER
ALBERT J. HENDERSON, Jr., District Judge.

In this suit, the federal government seeks to enforce
Sections 10 and 13 of the Rivers and Harbors
Appropriation Act of 1899, 33 U.S.C. § § 403 [FN1]
and 407_[FN2] more commonly referred to as the
"1899 Refuse Act", against the defendant, a real
estate developer and apartment complex owner.
Jurisdiction is founded on 28 11.S.C. § 1345,

EN1. § 403 provides:
The creation of any obstruction not
affirmatively authorized by Congress, to the
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navigable capacity of any of the waters of
the United States is prohibited; and it shall
not be lawful to build or commence the
building of any wharf, pier, dolphin, boom,
weir, breakwater, bulkhead, jetty, or other
structures in any port, roadstead, haven,
harbor, canal, navigable river, or other water
of the United States outside established
harbor lines, or where no harbor lines have
been  established, except on plans
recommended by the Chief of Engineers and
authorized by the Secretary of the Army,
and it shall not be lawful to excavate or fill,
or in any manner to alter or modify the
course, location, condition, or capacity of,
any port, roadstead, haven, harbor, canal,
lake, harbor of refuge, or inclosure within
the limits of any breakwater, or of the
channel of any navigable water of the
United States, unless the work has been
recommended by the Chief of Engineers and
authorized by the Secretary of the Army
prior to beginning the same. Mar. 3, 1899,
c. 425, § 10,30 Stat. 1151.

FN2. § 407 provides:

It shall not be lawful to throw, discharge, or
deposit, or cause, suffer, or procure to be
thrown, discharged, or deposited either from
or out of any ship, barge, or other floating
craft of any kind, or from the shore, wharf,
manufacturing establishment, or mill of any
kind, any refuse matter of any kind or
description whatever other than that flowing
from streets and sewers and passing
therefrom in a liquid state, into amy
navigable water of the United States, or into
any tributary of any navigable water from
which the same shall float or be washed into
such navigable water; and it shall not be
lawful to deposit, or cause, suffer, or procure
to be deposited material of any kind in any
place on the bank of any navigable water, or
on the bank of any tributary of any
navigable water, where the same shall be
liable to be washed into such navigable
water, either by ordinary or high tides, or by
storms or floods, or otherwise, whereby
navigation shall or may be impeded or
obstructed: Provided, That nothing herein
contained shall extend to, apply to, or
prohibit the operations in connection with
the improvement of navigable waters or
construction of public works, considered
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necessary and proper by the United States
officers supervising such improvement or
public work: And provided further, That the
Secretary of the Army, whenever in the
judgment of the Chief of Engineers
anchorage and navigation will not be injured
thereby, may permit the deposit of any
material above mentioned in navigable
waters, within limits to be defined and under
conditions to be prescribed by him, provided
application is made to him prior to
depositing such material; and whenever any
permit is so granted the conditions thereof
shall be strictly complied with, and any
violation thereof shall be unlawful. Mar. 3,
1899, c. 425, § 13, 30 Stat. 1152,

By its answer , the defendant contends that 33
U.S.C. § 40! et seq., is inapplicable to the waters
here involved; that the plaintiff's interpretation of the
pertinent statutes would constitute an illegal and
unconstitutional deprivation of the defendant's
property without just and adequate compensation
therefor; and that if allowed to proceed, the plaintiff's
actions amount to an illegal attempt at selective
enforcement, The defendant also brings what is
denominated as a counterclaim against John W.
Stokes, Jr., United States Attorney for the Northern
District of Georgia, for trespass upon the defendant's

property.

Prior to the hearing on the plaintiff's demand for
preliminary injunction, the court entered a consent
decree disposing of all matters pertaining to
preliminary relief while reserving all issues of
liability. Further, it was stipulated by the parties that
the preliminary hearing would constitute the final
hearing on the *29 issue of navigability. This order
is based on the evidence then presented and the
stipulation of the parties thereafter submitted to the
court.

f1] The defendant's property, known as Riverbend,
is located on the west bank of the Chattahoochee
River and slightly south of Powers Ferry Bridge.
When describing distances and locations on the
Chattahoochee River, it is desirable to refer to their
mileage frem the confluence of the Chattahoochee
and Flint Rivers as determined by the United States
Army Corps of Engineers. Therefore, for ease of
reference, the property in question is located at
approximately mile 306 (understood to mean the
distance from the juncture of the Chattahoochee and
Flint Rivers). The segment of the Chattahoochee
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River relevant to the present inquiry is that portion
between Peachtree Creek (mile 300.54) and Buford
Dam (mile 348.82), i. e., a distance of 47.78 miles.
Located north of Buford Dam is the Buford Reservoir
(or Lake Sidney Lanier), which, in a different context
(admiralty), has previously been determined to be
non-navigable, see, In Re Henry H. Stephens, 341
F.Supp. 1404, Civil Action No. 8749 (N.D.Ga.
March 31, 1965)._[FN3] Consequently, since the
navigability of the river below Peachtree Creek will
not be considered in this order, it is an evidentiary
question as to where along the course of the river
between its mouth and its source navigability ceases.

United States v. Rio Grande Dam and Irrig. Co., 174
U.S. 690, 19 S.Ct. 770, 43 T.Ed. 1136 (1899).

FN3. Judge Hooper also discussed the
portion of the river here involved and found
that "[t]he Chattahoochee River is not in fact
a 'continuously navigable water' except at a
point many miles south of Lake Lanier. It is
not navigable at all north of Lake Lanier,
nor south of Lake Lanier until it reaches
Columbus, Georgia.

"There is no navigation above Lake Lanier
to the north, nor any navigation from the
lake in a southerly direction where the dam
is located. The river is not navigable below
the dam. There are, however, comparatively
short stretches in the river above and below
the dam which might be called navigable."

Follewing a hearing on the stipulated issue of
navigability, counsel for each party was directed to
submit written arguments, proposed findings of fact
and conclusions of law. The parties have complied
with that direction and the case is ready for decision.

The court has reviewed the admissible evidence
presented by the parties hereto and makes the
following:

FINDINGS OF FACT

1. The Chattahoochee River (hereinafter sometimes
referred to as the "river") is an interstate waterway
over 400 miles in length running in a generally
southwesterly direction from its source in northeast
Georgia, to the Georgia- Alabama state lines where it
bends to a generally southerly direction, Im the
southwest comer of the state, it unites with the Flint
River to form the Apalachicola River, which, in
slightly more than 100 miles, crosses the Florida
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panhandle to empty inte the Gulf of Mexico.
Specific locations along the Chattahoochee River are
stated in miles from a specific point of reference
determined to be the confluence of the Chaitahoochee
and Flint Rivers.

2.  The defendant's property is located at
approximately mile 306 on the river. The river near
the defendant's property is quite shallow and the
current is swift. Peachtree Creek, Morgan Falls Dam
and Buford Dam are locted at miles 300.54, 312.62
and 348.82 respectively,

3. Columbus, Georgia (mile 170.7) was the head of
steamboat navigation in the early 1800, and bateaux
(flat bottomed boats) could carry 70 bales of cotton
from, Franklin, Georgia (mile 239.9) to West Point,
Georgia (mile 201.4), No other commercial craft has
ever navigated the river above Columbus.

4. In the 1890's, a gold dredging, flat bottom, barge
operated for three to five years on the river adjoining
the barge owner's property in what is now Fulton and
Gwinneit Counties. Around the turn of the century,
raft-type fermies would traverse the miver at several
points. The barge and the ferries would use *30
poles, ropes and the current as their means of
locomotion, and would draw no more than two feet
of water,

5. Evidence of farmers and moonshiners using the
river to transport their wares is scant, and, if true,
appears without specificity as to location and
frequency.

6. Presently, only light pleasure craft, e. g., canoes,
kayaks, rubber innertubes and rafts, drawing only a
few inches of water, can and do float down the river.

7. No craft of any kind has ever proceeded upstream
due to the rapid current and frequent obstructions.

8. The topography of the river and surrounding
property reveals a hill bound region between
Roswell, Georgia (mile 323.7) and Atlanta (mile
306.2) with perpendicular rock cliffs on both sides of
the water. The fall is-very great, the current is rapid,
and the channel is filled with projecting rock. The
river alternately expands and coniracts and follows a
generally winding course through what remains a
greatly wooded territory.

9. There are an unknown number of rapids, shoals
or similar obstructions in the area here concerned.
However, taken from the original 1878 and 1879
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surveys and studies of the river by the Comps of
Engineers, there are below what is now Buford Dam
at least 18 areas of shoals and/or reefs some of which
are up fo two miles in length with a fall ranging from
a gentle 0.30 foot to 19.95 feet. Between Roswell and
Aflanta the fall averages 5.7 feet per mile,

10. The gradient of the river between those areas of
interference appears to be rather uniform and regular,

11. The only admissible evidence as to the quantity

of waier involved, indicates that peak flows are of
short duration while minimum flows are of longer
duration. In addition; the release of water from
Buford Dam significantly alters the water flow at
different times of the week.

12. The United States Army Corps of Engineers
consider a channel at least 100 feet wide, nine feet
deep, with locks 50 feet wide as sufficient to
accommodate and sustain useful commerce, These
dimensional prerequisites obtain on the river from its
confluence with the Flint River up to Columbus
where a project depth of three feet is authorized to
Franklin, Georgia. Locks of at least 50 feet in width
exist at the Jim Woodruff Lock and Dam (mile 0.0},
the Columbia Lock and Dam (mile 46.5), and the
Walter F. George Lock and Dam (mile 75.2).

13. The West Point Dam (under construction 30
miles south of Franklin, Georgia), the Morgan Falls
Dam and the Buford Dam do not have locks which
would permit through navigation by any vessel.

14, There is no evidence, admissible or
inadmissible, that matter or refuse placed in the
Chattahoochee River would float or be washed
downstream to any other portion of the river.

15. The Georgia Legislature, by enactrnents
approved in 1820, 1826, 1835 and 1852, indicated its
desire to improve the navigability of the
Chattahoochee River. No findings were ever
reported following the implementation of this
legislation, nor is there any indication of the work
actually performed.

16. It is the conclusion of the Corps of Engineers,

based upon the 1878 and 1879 surveys of the river
between Thompson's Bridge {Gainesville, Georgia)
and the Western and Atlantic Railroad crossing
(Atlanta, Georgia) that the section "... was susceptible
of ready improvibility [sic] at a reasonable cost to
accommodate vessels normal to the river at that
time."
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17. The Annual Report of the Chief of Engineers for
1880, as adopted by the Corps of Engineers on
January 12, 1972, states that the needed
improvements for a channel 80 feer wide and three
feet deep between Gainsville and Atlanta would
require either 12 locks and dams, with an average lift
of 12 feet, seven of which will be between Roswell
and Atlanta, or 28 locks, with seven to 16 feet *31 in
lift, averaging 11 feet, at an approximate 1880 cost of
$1,523,655.00. No adjustment has been made by the
recent report to account for the subsequent
construction of Buford and Morgan Falls Dams. The
1880 monetary estimate is based primarily upon the
needed improvements being constructed from locally
available timber. No evidence was offered to reflect
the present cost of improvements required by the
report,

18. Citing as the need for the stated improvements,
the Corps of Engineers, in the 1880 Report and
adopted in January, 1972, stressed the following;

Above Atlanta the counties north of the river are
without transportation, except by wagonroads. The
improvement of the river would afford a cheap and
certain means of getting to market a large and very
rich agricultural section. The great gold region lies
upon the waters of this stream and around the head
of the proposed improvement. Much of this
country is rich in magnetic iron ore and other
minerals of great value.

[2] 19. While no other evidence was presented as to
the present need of the Atlanta area for such an
additional avenue of commerce, the court can and
does take judicial notice of the recent population and
economic growth adjoining the river at and around
the greater metropolitan Atlanta area.

20. The United States Attomey for the Northern
District of Georgia, John W. Stokes, JIr., did, on or
about November 1, 1971, ride down the
Chattahoochee River in a canoe, and did proceed
along the west bank of the river south of Powers
Ferry Bridge.

DISCUSSION
[3] As previously stated, the sole question to be
adjudicated in this order is whether the
Chattahoochee River is navigable between Peachtree
Creek and Buford Dam. Support for considering a
section of the river is found in United States v.
Appalachian Electric Power Cg., 311 U.S, 377, 61
S.Ct. 291, 85 [.Ed. 243 {1940), wherein the Court
independently and separately reviewed the lower
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court's findings as to a middle segment of the New
River apart from and irrespective of the Court's
observation that adjoining portions of the New River
were clearly navigable. Consequently, this court will
consider a segment of the Chattahoochee River
approximately 47 miles in length without regard to
the navigability of the river at any other point. In
addition, the court is limited in its findings to the
facts presented by the parties hereto, since there is no
relevant prior holding of which the court could take
judicial notice,

It is perhaps appropriate at this stage of the
proceedings to make an observation concerning the
sufficiency of the evidence presented. The court, in
its rescarch of the subject area has reviewed
mumerous decisions of the United States Supreme
Court, a5 well as a multitude of lower federal rulings,
which have held various waterways of the United
States to be either navigable or non-navigable. Even
a cursory reading of the evidence upon which these
decisions were based teveals the frequently
astounding amount of factual information, expert
testimony and historical dafa ordinarily recited in
support of the court's findings. However, in the case
at bar, either because such evidence does not exist, or
because the parties did not deem it advisable to
proffer that information, the court has found itself in
the uncomiortable position of having to rule on a
significant question of law and fact without the
quality and quantity of evidence cited by other
tribunals in their defermimations. Therefore, the
present holding is necessarily limited to the scant
factual evidence submitted by the parties; and, as will
be hereinafter discussed, without the requisite
evidentiary bases necessary to sustain the burden of
proof.

[41[5)U61[7][8]1[9] In discussing the question of
navigability, it is important to note the landmark

decision in The Daniel Ball, 10 Wall. 557, 19 L.Ed.
999 (1890), which, in rejecting the English tide-
water test *32 as appropriate for this country,
announced the following guidelines:
Those rivers must be regarded as public navigable
rivers in law which are navigable in fact. And they
are navigable in fact when they are used, or are
susceptible: of being wsed, m their ordinary
condition, as: highways for commerce, over which
trade and iravel are or may be conducted in the
customary modes of trade and travel on water.
And they constitute nayvigable waters of the United
States within the meaning of the Acts of Congress,
in contradistinction from the navigable waters of
the States, when they form in their ordinary
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condition by themselves, or by uniting with other
waters, a continued hiphway over which commerce
is or may be carried on with other States or foreign
countries in the customary modes in which such
commerce is conducted on water.

Id, at 563, 19 L.Ed. 999. By way of further
clarification and as a further refinement of the test
laid down in The Daniel Ball, the Court stated that,

... the true test does not depend on the mode by
which commerce is, or may be, conducted, nor the
difficulties attending navigation....

The capability of use by the public for purposes of
transportation and commerce affords the true
criterion of the navigability of the river, rather than
the extent and manner of that use.

The Montello, 20 Wall. 430, 441, 22 1. Ed. 391
(1874). The Court also for the first time recognized
that obstructions rendering navigation difficult would
not defeat a finding of navigability where commerce
was nevertheless successfully being conducted. /d., at
442, 22 1.Ed. 391. These and related principles have
been repeated many times in later Supreme Court
decisions, see, e. g., Packer v. Bird, 137 U.S. 661, 11
S.Ct. 210, 34 L.Ed. 819 (1891); United States v.
Cress, 243 U.S. 316, 37 S.Ct. 380, 61 L.Ed. 746
(1917); United States v. Holt State Bank, 270 U.S.
49. 46 S.Ct. 197, 70 L.Ed. 465 (1926); United States
v. Utah, 283 U.S. 64, 51 S.Ct. 438, 75 L.Ed. 844
{1931), and with a few variations and modifications
remain the true test today.

10][11)[12] The mere fact that a river will
occasionally float logs, poles and rafts downstream in
times of high water does not make the river
pavigable. United States v. Rio Grande Dam & lrrig.
Co., supra, and,

[i]t is not, however, as Chief Justice Shaw said
(Rowe v. [Granite] Bridge Co.. 21 Pick.. 344),
"every small creek in which a fishing skiff or
gunning canoe can be made to float at high water,
which is deemed navigable, but, in order to give it
the character of a navigable stream, it must be
generally and commonly useful to some purpose of
trade or agriculture.”"

The Montello, supra, 200 Wall. at 442, 22 1. .Ed. 391.
Instead, with one exception, the principle that a river
is navigable when it is used or is susceptible for use
in its ordinary condition as a highway of commerce
has been consistently followed by the federal courts.
That exception is Leovy v. United States, 177 U.S.
621, 20 S.Ct. 797, 44 L.Ed. 914 {1900), where the
Court, in reviewing a criminal conviction under the
predecessor statute to 33 U.S.C. § 401, more
narrowly defined the term "navigable waters of the
United States”, to include only those waters where
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commerce is of a "substantial and permanent
character". Jd. at 632, 20 S§.Ct. 797, at 801, 44 L .Ed,
914. Therefore, the waterway must be susceptible for
use as a channel of useful commerce and not merely
capable of exceptional transportation during periods
of high water. Brewer-Elliott Oil & Gas Co. v.
United States, 260 LS. 77, 43 S.Ct. 60, 67 L.Ed. 140

(1922).

13][14]}(15][16] Since Montellp, it is conceded that
the existence of occasional obstructions will not
deprive a river of its navigable status, and a river
need not be open for commercial navigation at all
seasons of the year or at all stages of *33 the water.
See, Economy Light & Power Co. v. United States,
256 U.S. 113, 41 S.Ct. 409, 65 L.Ed. 847 (1921)
(under the 1899 Refuse Act); St. Anthony Falls
Water Power Co. v. St. Paul Water Commissioners
168 U.S. 349, 18 S.Ct. 157, 42 L.Ed. 497 (1897).
The river must have the capacity in its natural state
for carrying interstate commerce. The fact that
artificial, as opposed to natural, obstructions may
exist does not prevent navigability, when such
obstructions are capable of abatement by the due
exercise of public authority, and where supposing
them to be abated, the river would be navigable in
fact in its natural state. See, Economy Light &

Power Co. v. United States, supra 256 U.S. at 118,
41 S.Ct. 409, 65 L.Ed. 847,

[17][18] The Supreme Court, in Economy Light,
supra, also rejected the contention that a river once
found to be navigable can be deprived of that status
through commercial disuse for a period of time. If,
because of changed conditions, either geographic or
economic, the usefulness of a river as a means of
transportation has lessened, the river's navigability
status remains unchanged pending an official
abandonment by Congress. fd., at 124, 41 5.Ct. 409,
65 L.Ed. 847; Arizona v. California, 283 1J.S. 423, 51
S.Ct. 522, 75 L.Ed. 1154 (1931). As applied to the
case at bar, if the river ever was navigable within the
tests previously and hereinafter discussed, then it
must remain so today.

191[20][21] In recent years, the most significant
and definitive ruling by the Supreme Court on the
question of navigability was stated in United States v.
Appalachian Electric Power Co., supra. The suit was
brought by the United States to enjoin the
construction and maintenance of a proposed dam
without first having obtained a license from the
Federal Power Commission pursuant to Section 23 of
the Federal Water Power Act of 1920, 16 U.S.C. §
816, and for further violations of Sections 9 and 10 of
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the Rivers and Harbors Act of 1899, 33 U.S.C. § §
401 and 403. As Mr. Justice Roberts noted in the
dissenting opinion, the Court by its holding, added
two additional tests to the uniform current of
authority. First, as used in previous decisions of the
Court, the phrase "natural and ordinary conditions"
see, United States v. Oregon, 295 U.S. 1, 15. 55 S.Ct.
610, 79 L.Ed. 1267 (1935), was held to mean only

volume of water, gradient and regularity of flow.
Secondly, the Court held that even where a stream is
not passable in its natural and ordinary condition, if,
by "reasonable" improvements it may be rendered
navigable, then the stream is navigable without such
improvement. fe, 311 UU.S. at 432-433, 61 S.Ct. 201
85 L.Ed. 243, Making a determination of what is
reasonable, by necessity, requires a balance "..
between cost and need at a time when the
improvement would be useful." /d., at 407-408, 61
S.Ct. at 299.

Since those improvements, however, need not be
completed or even authorized, the court looked to
whether the New River could be used for interstate
commerce when and if reasonable improvements
were ever made. In addition, the Court reviewed the
substantial prior use of the selected 59-mile stretch,
and concluded that the river was a navigable
walerway of the United States.

[22] As it relates to the present dispute, the court is
notl unmindful of the difference between suits brought
to fix the rights of riparian owners, those concerned
with the determination of admiralty jurisdiction, Art.
IM, § 2 cl. 1 of the U1.S.Const., and the scope of
Congress' regulatory power over navigable waters
under the "commerce clause”, Art. 1. § 8, cl. 3. The
expansiveness of the latter power is amply
demonstrated by reading Qklahoma ex rel. Phillips v.
Guy F. Atkinson, Co., 313 U.8. 508, 61 S.Ct. 1050,
85 1.Ed. 1487 (1941); and Arizona v. California,
supra. However, to forestall any conclusion that
improvements broaden the constitutional power over
commerce, the Supreme Court stated:
[iJt cannot properly be said that the federal
[commerce] power over navigaticn is enlarged by
the improvements *34 to the waterways. It is
merely that improvements make applicable to
certain waterways the existing power over
comumerce.
United States v. Appalachian Electric Power Co.,

supra, 311 U.S. at 409, 61 S.Ct. at 300; see, United
States v. Cress, supra.

[23][24] Accordingly, the court does not here
dispute the authority of Congress to legislate the
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expropriation of property along a non-navigable
tributary which affects a clearly navigable river of the
kind and character discussed in United States v.
531.13 Acres of Land, Etc., 366 F.2d 915 (4th Cir.
1966). Nor can the court's conclusion be denied that
Congress may exercise control over non-navigable
stretches of a river in order to promote or protect
commerce on the navigable portions. J[d., at 921,
citing Oklahoma ex rel. Phillips v. Guy F. Atkinson
Co., supra. Clearly, that was the intent of the 1899
Refuse Act when it forbade the deposit of refuse
matter "... into any tributary of any navigable water
from which the same shall float or be washed into
such navigable water." 33 U.8.C. § 407. However,
ag stated several times in this order, the government
presented ne evidence that what is deposited in the
river by the defendant will float or be washed
downstream to any other segment of the river, and
has specifically disavowed any intent to rely upon the
so-called "tributary theory" under the Act. Instead,
the plaintiff contends solely that the river adjoining
the defendant's property is navigable.

[25] With due regard to the liberality frequently
accorded the federal regulatory powers, the court
notes the well reasoned analysis and summarization
of the "Appalachian guidelines" in Rochester Gas
and Electric Corp. v. Federal Power Comm., 344
F.2d 594 (2nd Cir. 1965}, cert. denied, 382 U.S. 832
86 S.Ct. 72, 15 L.Ed.2d 75 (1965), wherein the
following threefold test of navigability was deduced,
... if (1) it presently is being used or is suitable for
use, or (2) it has been used or was suitable for use
in the past, or (3) it could be made suitable for use
in the future by reasonable improvements.
(emphasis added).

Id., 344 F.2d at 596. This synopsis of Appalachian
has been cited with approval and followed by the
courts in Marine Stevedoring Corp. v. Oosting, 398
F.2d 900, 908 (4ih Cir. 1968) reversed on other
grounds, 396 U.S. 212, 90 S.Ct. 347, 24 L .Ed.2d 371
(1969); Spiller v. Thomas M. Lowe and Assoc.. Inc.,
328 F.Supp. 54, 60 (W.D.Ark.1971); Pitship Duck
Club v. Town of Sequim, 315 F.Supp.309, 310
{W.D.Wash.1970); Pennsylvania Environmental
Council, Inc. v. Bartlett, 315 F.Supp. 238, 252
{(M.D.Pa.1970); C. J. Montag and Sons, Inc. v.
O'Leary, 304 F.Supp. 188, 189 (D.Ore.1969), and,
because of its obvious relevance to the present
dispute, will puide further consideration of the
Chattahoochee River.

{26] No meaningful argument can be made that the
Chattahoochee River is presently being used or is
susceptible for commercial navigation. The
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uncontradicted testimony clearly reveals that current
boat travel on the river is limited to very light
sporting craft such as canoes, kayaks and rubber
rafis, drawing no more than a few inches of water,
and that even these floating devices often scrape the
rocky bed of the river. While pleasure boating can
sometimes indicate a river's susceptibility fer
commercial use, see, United Siates v. Utah, 283 U.S.
64, 51 5.Ct, 438, 75 L.Ed. 844, the type of craft and
persons presently using, and enjoying, the river
demonstrates that the river's main appeal lies in the
frequent excitement one encounters in “running the
rapids", observing the "white water", and having
short interims ef "good water" upon which to relax.
It would be an affront to the public's intelligence to
classify the river presently suitable for any kind of
commercial navigation.

*35 [27](28]29] A closer question exists when
discussing whether the river has been used or was
suitable for commercial use in the past With the
exception of the gold dredging barge, and two or
three ferries operating upon the river, the government
has shown no other prior use of the river in the
subject section. Even though a smail amount of
traffic compared to the available commerce of the
region is sufficient, United States v. Appalachian
Electric Power Co., supra, the existence of ferries is
no more an example of commercial use than the
presence of a bridge or railroad trestle whose primary
purpose is to avoid the river rather than to employ it
as a means for trade and fransportation, Rochester
Gas and Electric Corp. v. Federal Power Comm.,
supra. Similarly, the barge is but an isolated and
exceptional example of a person using the river for a
few miles primarily along his own property, to
extract gold-bearing silt from the river bed, While
there are cases in which a sliphtly more substantial
history of commercial use has failed to result in a
finding of navigability, see, United States v. Oregon,
supra; United States v. Rio Grande Dam and Irrig.
Co., supra; Brewer-Elliott Oil and Gas Co. v. United
States, supra; Oklahoma v. Texas, 258 U.S. 574, 42
S.Ct. 406, 66 L.Ed. 771 {1922), no case known to the
court has pone so far as to hold that one verified
example, such as we have here, is sufficient to
demonstrate navigability under law., cf,_George v.
Beavark, Inc, 402 F.2d 977 {(8th Cir. 1968).
Consequently, the stretch of the river presently under
consideration was neither used nor susceptible for use
as a highway of commerce in the past.

[30] Finally, the court must decide whether the river
could be made suitable for use in the fiture by
reasonable improvements. In this regard, the January
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12, 1972, determination of the Corps of Engineers
isoffered by the government as proof that the river
can reasonably be improved. However, as noted
previously in this order, the most recent interagency
memorandum of the Corps of Engineers is founded
upon certain findings collected by surveys and
studies performed in 1878 and 1879, and published in
Part II, Annual Report of the Chief of Engineers for
1880, Ex.Doc. I, Part 2, Volume II, 46th Congress,
3d Session. While the court holds serious doubts as
the correctness of those recommendations today in
light of subsequent reports issued and published by
the Corps, see, Report of Chief of Engineers, 1962,
Document No. 570, 87th Congress, 2d Session, and
Report of Chief of Engineers, 1939, House Document
No. 342, 76th Congress, 1st Session, since the 1972
determination adopts the findings and
recommendations of the 1880 Report, the latter
provides the only evidentiary matter which the court
may consider on the question of necessary
improvements,

[31] In light of the Supreme Court's admonition in
Appalachian that a determination of what constitutes
reasonable improvements will depend upon a
balancing of cost and need at a time when the
improvement would be useful, the court notes and
rejects the Corps' legal conclusion that the river is
navigable today because it could have been made
navigable in 1880. In other words, recognizing that
the river in 1880 was not susceptible to commercial
transportation, the Corps is attempting to engraft the
"future improvement" criterion upon the test of past
susceptibility. Clearly, the question, properly
phrased, is whether a presently non-navigable river
can be made navigable in the future through the
implementation of reasonable improvements. The
issue is not, as the Corps of Engineers apparently
believes, whether at some time in the past the river
could have been sufficiently improved to meet the
then needs of the area. The court is without evidence
as to the present need of the Atlanta area for such an
avenue of commerce, and, similarly, has no
knowledge as to how much it would cost to make the
river available for commercial traffic. Absent a more
thorough showing of these two crucial factors, the
court cannot balance the opposing interests *36
involved in accordance with the mandate of the
Supreme Court.

[32] In addition, the court is unable to determine
whether the natural and ordinary condition of the
river, i. e., volume of water, gradient, and regularity
of flow, is capable of supporting navigation since that
information, with the exception of a few generalities,
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has not been presented. The data the court was able
to extract from the various reports of the Corps of
Engineers, especially the 1880 Report, show that
between Peachtree Creek and Buford Dam, the
stretches of "good water" are infrequent, and that a
considerable number of dams and locks would be
necessary to make the river passable by craft normal
at this time. Without the guidance of experts in the
field, the court cannot independently take judicial
notice that improvements, of unknown cost, would be
reasonable.

[33] In summary, the court has reviewed the
testimony of the witnesses for the plaintiff, as well as
all the reports and exhibits offered to support a
finding of navigability. Under the law as it now
exists, the evidence does not meet the necessary
minimal requirements found sufficient by other
judicial tribunals, As much as the court sympathizes
with the obvious and worthwhile purpose underlying
the institution of this action, the application of
common sense to the facts presenfed herein demands
a finding that the Chattahoochee River between
Peachiree Creek and Buford Dam is not a navipable
water of the United States,

Because the defendant's counterclaim is clearly
without merit, little need be said in granting the
motion to dismiss, other than to recite and restate the
grounds therefor,

[34][35][36] First, because John W. Stokes, Jr., is
not a party to the original action, no counterclaim
could be asserted against him as an "individual". See
Introductory Paragraph to Defendant's Counterclaim,
Second, if the defendant desires to make Stokes a
third-party defendant, pursuant to Rule 14 of the
Federal Rules of Civil Procedure, then he must be
served with a summons and complaint, a fact which
does not here exist. Fed.R.Civ.P. 14(a). Third, it
conclusively appears that Stokes could not be liable
to the defendant for all or part of the plaintiff's claim
apainst him, as required by Rule 14(a), and,
therefore, could not be a third-party defendant even if
properly served. Cook & Nichol, Inc. v. Plimsoll
Club, 451 F.2d 505 (5th Cir. 1971). Finally, since
John Stokes is not a party to the original suit, and in
view of the fact that the claim is purely one of state
law, the court lacks both jurisdiction over the person
and the subject matter of the defendant's claim.

Therefore, the motion to dismiss the defendant's
counterclaim is meritorious.

CONCLUSIONS OF LAW
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1. The court has jurisdiction of this action pursuant
to33 U.S.C. § § 403 and 407; 28 U.S.C. § 1345,

2. The Chattahoochee River between Peachiree
Creek and Buford Dam is not a navigable water of
the United States within the meaning of 33 US.C. § §
403 and 407, and, therefore, the defendant, Crow,
Pope & Land Enterprises, Inc., is not subject to the
provisions of those statutes.

[37] 3. Since there exists no evidence that what the
defendant is depositing in the subject section of the
river will either float or be washed downstream to a
navigable portion of the river, the plaintiff's claim
upon the "tributary theory" is without merit, and is
hereby rejected. The defendant, therefore, is not
liable under the tributary provisions of 33 U.S.C. §
407.

4. Because the defendant's individual claim against
John W. Stokes, Jr., is improper under both Rules 13
and 14 of the Federal Rules of Civil Procedure, the
motion of the plaintiff to dismiss the counterclaim of
the defendant is, accordingly, granted.

*37 To the extent that any findings of fact set forth
in this order are deemed to be conclusions of law, or
to the extent that any of the foregoing conclusions of
law are deemed to be findings of fact, the same shall
be deemed conclusions of law or findings of fact as
the case may be.

Let judgment issue accordingly.
340 F.Supp. 25, 4 ERC 1382, 2 Eovtl. L. Rep. 20,700

END OF DOCUMENT
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GA
Available data for this site Station site map = |EO‘

Gwinnett County, Georgia

ydrologic Unit Code 03130001

titude 34°09'25", Longitude 84°04'44" NADS3
inage area 1,040.00 square miles
Contributing drainage area 1,040 square miles
Gage datum 912.04 feet above sea level NGVD29

rLocation of the site in Georgia. | Site map.
1= il I L Tk kB T ) ‘. 7

AT e b S e S S Y
= 4

s seatiar samain”

. ."l‘:,_ i " .-1-_‘_5:____‘ r

> A /Lll-lanee'x
i A0 i o oy
I ZOOM IN 2X, 4X, 6X, 8X, or ZOOM OUT 2

6X. 8X.
II Maps are generated by US Census Burean TIGER Mapping Service.

Questions about data  gs-w-ga NWISWeb Data_Inquiries@usgs.gov
http://ga. waterdata. usgs.gov/nwis/nwismap/?site_no=02334430&agency_cd=USGS 3/4/2003
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Data Category: Geagraphic Area: .
Water Resources Surface Water Georgia GO

Calendar Year Streamflow Statistics for Georgia
USGS 02334430 CHATTAHOOCHEE RIVER AT BUFORD DAM, NEAR BUFORD,
GA

Available data for this site Surface-water: Annual sireamflow statistics LGO :

Gwinnett County, Georgia
Hydrologic Unit Code 03130001
Latitude 34°0925", Longitude 84°04'44" NADS3
Drainage area 1,040.00 square miles
Contributing drainage area 1,040 square miles
Gage datum 912.04 feet above sea level NGVD29

Output formats

HTML table of all data |
Tab-separated data

Reselect output format

Annual mean| Annual mean Annual mean Annual mean

Year| streamflow, [[|[Year| streamflow, [|l(Year|| streamflow, |[ll|Year| streamflow,
in ft3/s | ||_in ft/s | [ in ft/s in ft3/s

[1943 2,185)|[1958] 1,154]{l[1973] 2,807]}[1987] 1,490

2,164 [1974] 2,564]j([1988] 1,052

[1975]] 2,103][{[1989] 1,414

1976]| 2,703)({[1990 2,869

[1947] 1,824] 1977] 2,215]({[1991 2,010)

[1948]) [1978]| 2,440]|1992 2,029]

[1949] 3,256 1979]| 2,194)([1993 2,690

[1950]| 1,991 1980]| 2,759)|[1994]| 1,660)

[1951] 1,722 [1981]] 1,407]{l[1995| 2,197]

|1996 " 2,599|
|199'7|| 1,895|

|1982|| 1,179|

[1952] 2,230
li[1983]] 2,210]

[1953] 2,059

[1954] ! [1984] 2,407)li[1998][  2,587]
[1955] 1,384 [1985 1,326][([1999] 1,066

2000 1,201

[1986 1,163

[1956]]

Questions about data  gs-w-ga NWISWeb Data Inquiries @usgs.gov
Feedback on this websitegs-w-ga NWISWeb Maintainer @usgs.gov
Surface Water data for Georgia: Calendar Year Streamflow Statistics
http://waterdata.usgs.gov/ga/nwis/annual/calendar_year?

Return to top of page

httn://waterdata.uses.goviga/mwis/annual/?site no=02334430&agencv cd=1ISGS 3/412003



Site Map for USGS 02335450 CHATTAHOOCHEE RIVER ABOVE ROSWELL, GA Page 1 of 2

Data Category: Geographic Area: S
Water Resources Site Information Georgia ! GOJ

Site Map for Georgia

USGS 02335450 CHATTAHOOCHEE RIVER ABOVE ROSWELL, GA

Available data for this site Station site map iGOi

R

ulton County, Georgia

ydrologic Unit Code 03130001

titude 33°59'09", Longitude 84°18'58" NAD27
inage area 1,220.00 square miles

e datum 858.01 feet above sea level NGVD29

| Location of the site in Georgia. Site map.
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S Shaion senion | -

ol
h' h

ZOOMIN 2X, 4X, 6X, 8X, or ZOOM OUT 2.
6X. 8X.
| Maps are generated by US Census Bureau TIGER Mapping Service,

Questions about data  gs-w-ga NWISWeb_Data_Inquiries(@usgs.gov
Feedback on this websitegs-w-ga NWISWeb Maintainer(@usgs.gov
NWIS Site Inventory for Georgia: Site Map

Return to top of page

http://waterdata usgs.gov/ga/nwis/nwismap/?site_no=02335450&agency_cd=USGS 3/4/2003
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Data Category: Geographic Area:
Water Resources Surface Water Georgia i Ggi

Calendar Year Streamflow Statistics for Georgia
USGS 02335450 CHATTAHOOCHEE RIVER ABOVE ROSWELL, GA

Available data for this site Surface-water: Annual streamflow statistics GO

Fulton County, Georgia Output formats
Ezi/tciitrfcllzg1303£JSI]91'C()(9:"C),dIf£13g1i?L?c(I)£ 184"18‘58" NAD27[|E AL table of all data
Drainage area 1,220.00 square miles ITab-seDarated data I
Gage datum 858.01 feet above sea level NGVD29 |Reselect output format_|
Annual mean l_‘ Annual mean ‘_‘ Annual mean
Year|| streamflow, |[lfYear| streamflow, |[l[Year| streamflow,
in ft¥/s in ft3/s

11977]

11978]|

1979 2,420](l(1986

1980 2,979]{{1987]

11981 ||

[1982 1,438]{{[1989]|

1983 2,666][[[1990]

Questions about data  gs-w-ga NWISWeb_Data_Inquiries @usgs.gov
Feedback on this websitegs-w-ga NWISWeb Maintainer@usgs.gov
Surface Water data for Georgia: Calendar Year Streamflow Statistics
http://waterdata.usgs.gov/ga/nwis/annual/calendar_year?

Return to top_of page

Retrieved on 2003-03-04 09:52:00 EST
Department of the Interior, U.S. Geological Surve
USGS Water Resources of Georgia

Privacy Statement || Disclaimer || Accessibility
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Colorado River (Grand River)—Utah

Reported Decision: United States v. Utah, 283 U. S. 64 (1931)
Reach at Issue: Entire length
Judicial Determination: Navigable in part

Facts Reported in Decision:

“A distinction in descriptive terms should be noted. When Utah became a state, the Grand
river, rising in Colorado and flowing through that state and within Utah to the junction
with the Green river, was designated on all government maps and reports as separate
from the Colorado river, and the name Colorado river was applied only to the river
formed by the confluence of the Green river and the Grand river. The Congress, by the
Act of July 25, 1921, . . . provided that the niver theretofore known as the Grand river,
from its source in Colorado to the point where it joined the Green river in Utah and
formed the Colorado river, should thereafter be designated as the Colorado river.
Considering that this act had no retroactive effect, and as it expressly provided that the
change in name should not affect the rights of Colorado and Utah, the master has
followed in his report the earlier designations and thus has dealt with four rivers, the beds
of which are in question, instead of three; that is, the Green river, the Grand river, the
Colorado river (below the junction of the Green and Grand) and the San Juan river.” 283
U.S. at 73 (footnote omitted).

“The Grand river rises in North-Central Colorado and flows to its junction with the Green
river in Utah, approximately 423 miles. Ifs course is through a succession of long,
narrow, fertile valleys, alternating with deep canyons with walls, in places, of over 2,000
feet in height. There are many difficult and dangerous rapids. The total drop from Grand
Junction, Colo., to Castle Creek Utah (where the section in controversy begins), is from
4,552 feet in elevation to 3,993 feet, a drop of 559 feet in 94 miles. From Castle Creek to
the Town of Moab, 14 miles, the slope averages 3.5 feet per mile, and there are slight
rapids or riffles and rocks in the stream. At Moab, there is an open valley, leaving which
the Grand river flows 65 Y4 miles largely through rock canyons having walls of 600 to
2,100 feet in height. The course of the Grand river in this section is slightly more
tortuous than that of the Green river; the width of the river averages about 500 feet, and
the slope below Moab is only a little over 1 foot per mile. The government’s gauge was
located at Cisco, about 17 miles above Castle Creek. From readings at that point, the
master finds the depths of the river vary from 2.9 to 3 feet for 16 days in the year to over
7 feet for 61 days, and that for 349 days in the year there is a depth of 3 feet or over.
There is a discharge of over 2,000 cubic feet per second for 351 days in the year, and 169
days of over 4,200 cubic feet per second.” 283 U.S. at 78-79.

“The master finds that on the Grand river, in the 79 miles between Castle Creek and the
junction with the Green river, there is a stretch of about three miles out of the first 14
miles between Castle Creek and Moab Bridge in which there are three small rapids, and



that, in this stretch, the river is less susceptible of practical navigation for commercial
purposes than in the remainder of the river. But the master finds that, even in this 3-mile
stretch, the river is susceptible of being used for the transportation of lumber rafts, and
that there has been in the past considerable use of the river for that purpose.” 283 U.S. at
79.

“The Colorado river, that is, treating the river as beginning at the junction of the Green
and Grand nvers, flows southwesterly and finally reaches the Gulf of California. The
distance from the confluence of the Green and Grand rivers in Utah to the Utah-Arizona
boundary is about 189 miles; the boundary being about 27 miles above the point known
as Lees Ferry in Arizona. The table of distances gives the junction of the Green and the
Grand rivers as being 216.5 miles above Lees Ferry. The master finds that the Colorado
river is nonnavigable from this junction down to the end of Cataract Canyon at Mile 176
above Lees Ferry. The state of Utah contests the finding of the master with respect to the
first 4.35 miles of this stretch of the river; that is, to a point 212.15 miles above Lees
Ferry (a question to which we shall return in dealing with Utah’s exceptions), where it is
said that the first rapid or cataract of Cataract Canyon begins. But there is no controversy
as to the nonnavigability of the stream from this point through Cataract Canyon down to
Mile 176 above Lees Ferry. Through this canyon, with rock walls from 1,500 to 2,700
feet in height, the river has a rapid descent or slope of about 399 feet, a drop of 11 feet
per mile, with a long series of high and dangerous rapids.” 283 U. S. at 79-80

“As the Colorado river approaches the Utah-Arizona boundary, the canyon walls increase
in height and average 1,300 to 1,600 feet. There are various points at which bottom lands
are cultivated in the river beds. The width of the river averages from 600 to 700 feet. Its
slope through this section is gentle, being less than 2 feet per mile. As to the 90 miles of
Glen Canyon, that is, from Mile 176 above Lees Ferry to the mouth of the San Juan river,
the master states that there are no gauging station figures of any discharge, flow, and
depth which are applicable, but the master finds that, as the waters of the Green and the
Grand rivers join and form the Colorado river, there must be a discharge of water in the
Glen Canyon stretch equal to the combined discharge of the other two rivers, and hence
at all times sufficient water for navigation so far as discharge alone is concerned. Asto
depth, the master finds that the Colorado river in this stretch should have a depth at least
equal to that of the Green and Grand river. Between the mouth of the San Juan river and
the Utah-Arizona boundary, figures were obtained from the Lees Ferry gauging station
from which it appears that the average depths range from between 3 and 4 feet for 17
days in the year to over 8 feet for 121 days in the year, and that the discharge varies from
less than 4,000 cubic feet per second for 13 days in the year, to over 6,000 cubic feet per
second for 352 days a year.” 283 U. S. at 80-81.

“The bed of the Colorado river above the mouth of the San Juan is found to be more
gravelly than that of the Green and Grand nivers. There are, however, long high sandbars
of sand and gravel on which placer mining has been done and also a few side bars or
bottoms which have been cultivated. Crossing bars, occur, not as frequently as on the
Green and Grand rivers, and they cause less trouble. After the recession of the water at
the end of the high-water season, the channel remains more or less stable during the rest



of the year, although there are temporary changes. In general, the channel is less shifting
than on the Green and Grand rivers, and the river is less tortuous.” 283 U.S. at 86.

Additional Information:

USGS Streamflow Data—Annual Mean Streamflow (“cfs™)

Gage location cfs (average) Period of Record
Cisco, UT 7,316 1914-2000

Colorado/Utah state line 8,436 1952-2000
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51 S.Ct. 438
75 L.Ed. 844
(Cite as: 283 U.S. 64, 51 S.Ct. 438)

C

Supreme Court of the United States.

UNITED STATES
'
STATE OF UTAH. [FN*]

EN* For decree pursuant to opinion, see 283
U.S.801.51S5.Ct.497. 75 L. Ed. .

No. 14 original.
Argued Feb. 25, 26, 1931.
Decided April 13, 1931,

Original suit to quiet title by the United Stateg
against the State of Utah. On exceptions to the report
of a special master.

Decree in accordance with opinion.

West Headnotes

[1] Navigable Waters €36(1)
270k36(1) Most Cited Cases

Title to beds of rivers, if navigable, within state,
passed to state on admission to Union.

[2] Waters and Water Courses €39
405k89 Most Cited Cases

Title to beds of rivers not then navigable remained in
United States on state's admission to Union.

13] Federal Courts €194
170Bk194 Most Cited Cases
(Formerly 106k288)

In suit by United States against state to quiet title to
river  beds, question of mnavigability, being
determinative of controversy, was federal question,
though rivers were concededly not "navigable waters
of United States."

[4] States €4
360k4 Most Cited Cases

State laws cannot affect titles vested in United States.

[5] Navigable Waters €=1(7)

Page 1

270k1(7) Most Cited Cases

Evidence regarding navigation after state's admission
to Union held properly received on issue of
navigability of rivers at time state was admitted.

[6] Navigable Waters €1(3)
270k1(3) Most Cited Cases

Susceptibility in ordinary condition to navigation,
rather than manner or extent of actual use, was test in
determining whether rivers were "navigable."--

(7] Navigable Waters €~1(3)
270k1{3) Most Cited Cases

It is susceptibility of rivers to use as highways which
gives public right of control to exclusion of private
ownership, either of waters or soils thereunder.

[8] Navigable Waters €=36(1)
270k36(1) Most Cited Cases

State should not be denied title to beds of rivers
navigable in fact at time of admission to Union,
though, because of circumstances, recourse to
navigation was late adventure or large scale
commercial utilization awaits future demands.

[91 Navigable Waters €1(3)
270k1(3) Most Cited Cases

In determining navigability, capacity of rivers to
meet future commercial needs may be shown by
physical characteristics and experimentation as well
as actual uses.

[10] Navigable Waters €1(3)
270k1(3) Most Ciled Cases

Mere presence of sandbars impeding navigation does
not make rivers "nomnavigable".

[11] Navigable Waters @1(3)
270k1(3) Most Cited Cases

In determining whether river is "navigable," presence
of sandbars must be considered with other factors.

112] Navigable Waters €1(1)
270k1(1) Most Cited Cases

Navigability is to be determined by the facts of each
case.

Copr. © West 2003 No Claim to Orig. U.S. Govt. Works



51 8.Ct. 438
75 L.Ed. 844
(Cite as: 283 U.S. 64, 51 S.Ct. 438)

[13] Navigable Waters @36(1)
270k36(1) Most Cited Cases

United States cannot, without state's consent, divest
state of title to beds of rivers state acquired.

114] Navigable Waters €~1(7)
270k 1(7) Most Cited Cases

Evidence held to justify findings that certain sections,
within Utah, of Green, Grand (now Colorade), and
Colorado rivers were navigable when state was
admitted to Union; hence title to beds vested in Utah.

[15] Navigable Waters €=1(7)
270k1{7) Most Cited Cases

Evidence held not to sustain finding of non-
navigability of four miles, and fraction, of Colorado
river, south from confluence of Green river with
Grand, now Colorado, river.

[16] Federal Courts €=442.1
170Bk442.1 Most Cited Cases
(Formerly 170Bk442, 106k379)

Decree determining respective titles of United States
and state in river beds would not prevent former from
protecting navigability of navigable waters of United
States.

[17] Federal Courts €442.1
170Bk442.1 Most Ciled Cases
(Formerly 170Bk442, 106k379)

In decree determining respective titles of United
Stales and state in river beds, provision preserving
United States' right to protect navigability of
navigable waters of United States may be properly
included.

**439 *§6 The Attormey General and Mr. Charles
M. Blackmar, of Kansas City, Mo., for the United
States.

*69 Messrs. P. T. Fammsworth, Jr., and Waldemar
Van Cott, both of Salt Lake City, Utah, for the State
of Utah.

*71 Mr. Chief Justice HUGHES delivered the
opinion of the Court.

Page 2

The United States brought this suit to quiet its title o

certain portions of the beds of the Green, Colorado,
and San Juan rivers within the state of Utah, as
follows;

The Green river, from a point where the river crosses

the line between townships 23 and 24 south, range 17
east, Salt Lake base and meridian (approximately he
mouth of the San Rafael rver) down to the
confluence of the Green miver with the Colorado
river, 95 miles.

The Colorade river from the mouth of Castle creek
(about 14 miles above the town of Moab) to the
boundary line between Utah and Arizona, 296 miles
(including the portion of the Colorado river above the
mouth of the Green river which bad formerly been
known as the Grand river).

The San Juan river from the mouth of Chinle creek
(5 miles below the town of Bluff) to its confluence
with the Colorado river, 133 miles.

The complaint aleges that by the Guadalupe-
Hidalgo Treaty of February 2, 1848, [FN1] the
United States acquired *72 from the Republic of
Mexico the title to all the lands riparian to these
rivers, together with the river beds, within the state of
Utiah, and that the United States remains the owner of
these lands, with certain stated exceptions of lands
pranted by it; that the Green, Colorado, and San Juan
rivers throughout their entive [ength within the-state
of Utah are not, and never have been, navigable, and
that they have not been used, nor are they susceptible
of being used, in their natural and prdinary condition
as permanent highways or channels for useful
commerce within the state of Utah or between states
or with any foreign nation; that the United States, as
proprietor, has executed and delivered numerous
prospecting permits covering portions of the river
beds in question, giving to the permiitees the
exclusive right of prospecting for petroleum, oil, and
gas minerals, and that the permitiees have entered
upon development work; that the state of Utah claims
title adverse to the United States in these river beds,
asserting that the rivers always have been and are
navigable, and that title to the river beds vested in the
state when it was admitted to the Union; and that
Ulah, without the consent or authority of the United
States, has executed and delivered numerous oil and
gas leases covering portions of these river beds and
purporting to give exclusive rights and privileges.
The United States asks that the claim of Utah to any
right, title, or interest in the river beds in question be
adjudged to be null and void, that it be determined

Copr. © West 2003 No Claim to Orig. U.S. Govt. Works



51 8.Ct. 438
75 L.Ed. 844
(Cite as: 283 U.S. 64, 51 S8.Ct. 438)

that the United States has full and exclusive title
thereto, and that injunction issue accordingly.

FN1 9 Stat. 922,

By its answer, Utah denies ownership by the United
States of the river beds described in the complaint
and sets up title in the state, alleging the navigability
of the rivers.

The Court referred the case to Charles Warren as
special master to take the evidence and to report it
with his findings of fact, conclusions of law, and
recommendations for decree. Hearings have been had
before the masier, voluminous evidence has been
received, and the master *73 has filed his report. The
report gives a comprehensive statement of the facts
adduced with respect to the topography of the rivers,
their history, **440 impediments to navigation,and
the use, and susceptibility to use, of the rivers as
highways of commerce.

A distinction in descripiive terms should be noted,
When Utah became a state, the Grand river, rising in
Colorado and flowing through that state and within
Utah to the junction with the Green river, was
designated on all government maps and reports as
separate from the Colorado river, and the name
Colorado river was applied only to the river formed
by the confluence of the Green river and the Grand
river;: The Congress, by the Act of July 25, 1921,
FN2} provided that the xiver theretofore known as
the Grand river, from its source in Colorado to the
point where it joined the Green river in Utah and
formed the Colorado river, should thereafter be
designated as the Colomndo river. Considering that
this act had no retroactive effect, and as it expressly
provided that the change in name should not affect
the rights of Colorado and Utah, the masfer has
followed in his report the earlier designations and
thus has dealt with four rivers, the beds of which are
in question, instead of three; that is, the Green river,
the Grand river, the Colorado river (below the
junction of the Green and Grand) and the San Juan
river.

FN2 42 Stat. 146.

The master has made his findings as to navigability
as of January 4, 1896, the date of the admission of
Utah to the Union. [FN3] The master finds that at that

Page 3

time the following streams in question were
navigable waters of Utah: The Green river, from a
point where the river crossed the township line
between townships 23 and 24 south, range 17 ecast,
Salt Lake base and meridian down to its confluence
with the Grand river (about 95 miles); the Grand
river, from the mouth of Castle creek down to the
confluence of the Grand river with the Green *74
river (about 79 miles); and the Colorado river, from
Mile 176 above Lees Ferry south to the Utah-Arizona
boundary (about 150 miles); and that the following
streams were nonnavigable waters of Utah: The
Colorado river, south from the confluence of the
Green and the Grand rivers down to the end of
Cataract Canyon at Mile 176 above Lees Ferry (about
40 miles); and the San Juan river from the mouth of
Chinle creek at Mile 133 above the confluence of the
San Juan river and the Colorado river down to the
mouth of San Juan river.

EN3 29 Stat. 876.

On these findings, the master has concluded that the
title to the beds of the rivers, where the rivers were
found to be navigable as above stated, was in the
state of Utah, and, where the rivers were found to be
nonnavigable, was in the United States. Accordingly,
the master has recommended that the Court enter a
decree dismissing the complaint so far as it relates to
the bed of the Green river to that portion of the bed of
the Colorado river which in 1896 constituted the
Grand nver, and to that portion of the bed of the
Colorado river from Mile 176 above Lees Ferry south
to the Utah-Arizona boundary; and that the Cour
decree that the title to the bed of the Coloradg river,
from the confluence of the Green tiver with the
Grand river down to the end of Cataract Canyon at
Mile 176 above Lees Ferry, and to the bed of the San
TJuan river, was vested in the United States on January
4, 1896 {except so far as theretofore granted by the
United States), and that Utah be enjoined from
asserting title or interest therein,

Both parties have filed exceptions to the master's
report.

Neither party excepts to the finding and conclusion
with respect to the nonnavigability of the San Juan
river, or of the Colorado river from the first rapid or
cataract at Mile 212.15 above Lees Ferry down to the
end of Cataract Canyon at Mile 176 above Lees

Ferry.

Copr. © West 2003 No Claim to Orig. U.S. Govt. Works
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The United States has a large number of exceptions
to the findings and conclusions of the masteras to the
navigability *75 of the Green river, and of the Grand
river down to its junction with the Green river, and of
the Colorado river from Mile 176 above Lees Ferry
to the Utah-Arizona boundary.

Utah excepts to the findings and conclusion of the
master as to the nonnavigability of the Colorado river
from the confluence of the Green river and the Grand
river at Mile 216.5 above Lees Ferry down to the first
rapid or cataract at Mile 212.15 above Lees Ferry.

[11[2][3][4] The controversy is with respect to
certain facts, and the sufficiency of the basis of fact
for a finding of navigability, rather than in relation to
the general principles of law that are applicable. In
accordance with the constitutional principle of the
equality of states, the title to the beds of rivers within
Utah passed to that state when it was admitted to the
Union, if the rivers were then navigable; and, if they
were not then navigable, the title to the river beds
remained in the United States. [FN4] The question of
navigability **441 is thus determinative of the
controversy, and that is a federal question. This is so,
although it is undisputed that none of the portions of
the rivers under consideration constitute navigable
waters of the United States, that is, they are not
navigable in interstate or foreign commerce, and the
question is whether they are navigable waters of the
State of Utah. [FN3] State laws_[FN6] cannot affect
titles vested in the United States. [FN7]

N4 Shively v. Bowlby, 152U, §. 1, 26, 27,
14 8, Ct. 548 381, Ed. 331: Scott v. Lattig,
22715.8.229,242 243 33S.Ct. 242 37 1.,
Ed. 490, 44 L. R. A. (N. §.) 107; Donnelly
v. United States. 228 1], S. 243, 260, 33 S,
Ct. 449, 57 1.. Ed, 820, Apn. Cas. 1913E
710; Oklahoma v. Texas, 258 U. S. §74
583,42 S. Ct. 406, 66 L. Ed. 771; United
States v. Holt State Bank, 270 U. S. 49, 55,
46 S. Ct. 197, 70 L. Ed. 465; Massachusetts
v. New York, 271 U. S. 65, 89, 46 S. Ct.
357,70 L. Ed. 838.

FN3 See The Daniel Ball, 10 Wall. 557
563, 19 L. Ed. 999: The Montello, 11 Wall.
411,415 20 L. Ed. 191.

FN6 In 1927, the Utah Legislature passed an
act declaring 'the Colorado River in Utah
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and the Green River in Utah' to be navigable
streamns. Laws of Utah, 1927,¢. 9, p. 8.

FN7 Brewer-Elliott Qil & Gas Company v.
United States, 260 U. 8. 77, §7. 43 8. Ct. 60,

67 L. Ed. 140; United States v. Holt State
Bank, 270 U. §. 49 55_56.46 S. Ct. 197, 70
L. Ed. 465.

*76 The test of navigability has frequently been
stated by this Cowt In The Daniel Ball, 10 Wail
557,563, 19 1.. Ed. 999, the Court said: 'Those rivers
must be regarded as public navigable rivers in law
which are navigable in fact. And they are navigable
in fact when they are used, or are susceptible of being
used, in their ordinary condition, as highways: for
commerce, over which trade and travel are or may be
conducted in the customary modes of trade and travel
on water.' In The Montello, 20 Wall. 430, 441, 442
22 L. Ed. 391, it was pointed out that 'the true test of
the navigability of a stream does not depend on the
mode by which commerce is, or may be, conducted,
nor the difficuities attending navigation,' and that it
would be a narrow rule to hold that in this country,
unless a river was capable of being navigated by
steam or sail vessels, it could not be treated as a
public highway.' The principles thus laid down have
recently been restated in United States v. Holt State
Bank, 270 U. S. 49, 56, 46 8. Ct. 197, 199, 70 L. Ed.
4635, where the Court said:
'The rule long since approved by this court in
applying the Constitution and laws of the United
States is that streams or lakes which are navigable
in fact must be regarded as navigable in law; that
they are navigable in fact when they are used, or
are susceptible of being used, in their natural and
ordinary condition, as highways for commerce,
over which trade and travel are or may be
conducted in the customary modes of trade and
travel on water; and further that navigability does
not depend on the particular mode in which such
use is or may be had-whether by steamboats,
sailing vessels or flatboats-nor on an absence of
occasional difficulties in navigation, but on the
fact, if it be a fact, that the stream in its natural and
ordinary condition affords a channel for useful
commerce.' [FN8]

EN& See, also, Packer v. Bird, 137 U. S.
661, 667, 11 S. Ct. 210, 34 L. Ed. 819; St.
Anthony Falls Water Power Co. v. Board of
Water Commissioners, 168 1. 8. 349, 359
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18 S. Ct. 157, 42 L. Ed. 497; United Staies
v. Rio Grande Dam & Irrigation Co., 174 U,
S. 690, 698, 19 S, Ct, 770, 43 L. Ed. 1136;
Leovy v. United States, 177 1. S. 621, 627,
20 8. Ct. 797, 44 L. Ed. 914: Donnelly v.
United States, 228 U. S, 243, 260, 33 S. Ct.
449, 57 1. Ed. 820, Ann. Cas. 1213E, 710;
Id., 228 U, 8. 708, 709, 33 §. Ct. 1024, 57 L.
Ed. 1035; United States v. Cress, 243 U. S.
316, 321, 37 S. Ct. 380, 61 L. Ed. 746;
Economy Light & Power Co. v. United
States, 256 U, S. 113, 122, 123, 41 S, Ct.
409, 65 [.. Ed, 847; Oklahoma v. Texas,
supra; Brewer-Elliott Oil & Gas Co. v.
United States, supra.

*77 In the present instance, the controversy relates
only to the sections of the rivers which are described
in the complaint, and the master has limited his
findings and conclusions as to navigability
accordingly. The propriety of this course, in view of
the physical characteristics of the streams, is
apparent. Even where the navigability of a river,
speaking pgenerally, is a matter of common
knowledge, and hence one of which judicial notice
may be taken, it may yet be a question, to be
determined upon evidence, how far navigability
extends. [FN9] The question here is not with respect
to a short interruption of navigability in a stream
otherwise navigable, [FN10] or of a negligible part,
which boats may use, of a siream otherwise
nonnavigable. We are concerned with long reaches
with particular characteristics of navigability or
nonnavigability, which the master's report fully
describes,

ENO United States v. Rio Grande Dam &

Drigation Co., 174 U. 8. 690, 698, 19 S. Ct.
770,43 1., Ed. 1136.

FN10 St. Anthony Falls Water Power Co. v.
St. Paul Water Commissioners, supra;
Economy Light & Power Co. v. United
States, supra.

The Green river has its source in the mountains of
Western Wyoming and has a total length of about
700 miles. After passing through a series of canyons,
the rock walls of which are of great height, it enters
the Green River valley in which the town of Green
River, Utah, is situated, about 117 miles above the
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river's mouth. The drop in elevation between the
town of Green River, Wyo,, and Green River, Utah,
is from 6,067 to 4,046 feet-2,021 feet in 387 miles
causing many difficult and dangerous rapids. For the
first 23 miles below the town of Green River, Utah,
to the point where the San Rafael river enters from
the west, the country is more or less open, From *78
the mouth of the San Rafael river (approximately the
beginning of the section to which the controversy
relates) to the junction of the Green and Grand rivers,
there is a very gradual slope, there being a drop of
111 feet in the 94 miles. In this section the river
flows through Labyrinth and Stillwater Canyons, the
rock walls of which in many places rise almost
vertically **442 {rom the water's edge, and in other
places are over a thousand feet apart, with heights of
600 to 1,300 feet. The average width of the river is
from 500 to 700 feet. In four or five places there are
bottom lands along the side in the canyons. The
course of the river is tortuous; the distance (in this
section) in a straight line being less than one-half that
by the river. The government maintains gauging
stations to measure the depth, the velocity, and the
amount of discharge of water. On the Green river the
gauge was located at or near the town of Green River,
Utah. From these measurements the master finds that
the depth of the Green river ranged from between 1
1/2 and 3 feet for 53 days in the year to between 7
and 12 feet for 60 days, and that for 312 days in the
year there was a depth of 3 feet or over. For 290 days
in the year there was a discharge of over 2,000 cubic
feet per second, and, for 149 days, of aver 4,200
cubic feet per second.

The Grand river rises in North-Centra] Colorado and
flows to its junction with the Green river in Utah,
approximately about 423 miles. Its course is through
a succession of long, namow, fertile valleys,
alternating with deep canyons, with walls, in places,
of over 2,000 feet in height, There are many difficult
and dangerous rapids. The total drop from Grand
Junction, Colo., to Castle Creek, Utah (where the
section in controversy begins), 15 from 4,552 feet in
elevation to 3,993 feet, a drop of 559 feet in 94 nules,
From Castle Creek to the town of Moab, 14 miles,
the slope averages 3.5 feet per mile, and there are
slight rapids or riffles and rocks in the stream. At *79
Moab there is: an open valley, leaving which the
Grand river flows 65 1/2 miles largely through rock
canyons having walls 600 to 2,100 feet in height. The
course of the Grand river in this section is slightly
more tortuous than that of the Green river; the widlh
of the river averages about 500 feet and the slope
below Moab is only a little over 1 foot per mile. The
government's gauge was located at Cisco, about 17
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miles above Castle Creek, From readings at that
point, the master finds that the depths of the river
vary from 2.9 ta 3 feet for 16 days in the year to over
7 feet for 61 days, and that for 349 days in the year
there is a depth of 3 feet or over. There is a discharge
of over 2,000 cubic feet per second for 351 days in
the year, and for 169 days of over 4,200 cubic feet
per second.

The master finds that on the Grand river, in the 79
miles between Castle Creck and the junction with the
Green tiver, there i a strelch of about three miles out
of the first 14 miles berween Castle Creek and Moab
Bridge in which there are three small rapids, and that,
in this stretch, the river is less susceptible of practical
navigation for commngrcial purposes thanm in the
remainder of the river: But the master finds that, even
in this 3-mile stretch, the river is susceptible of being
used for the transportation of lumber rafts, and that
there has been in the past considerable use of the
river for that purpose.

The Colorado river, that is, treating the miver as
beginning at the junction af the Green and Grand
rivers, flows southwesterly, and finally reaches the
Gulf of California. The distance from the confluence
of the Green and Grand rivers in Utah to the Utah-
Arizona boundary is about 189 miles; the boundary
being about 27 miles above the point known as Lees
Ferry in Arizona. The table of distances gives the
junction of the Green and the Grand rivers as being
216.5 miles above Lees Ferry. The master finds that
the Colorado river is nonnavigable from this junction
down to the end of Cataract Canyon at Mile *80 176
above Lees Ferry. The state of Utah contests the
finding of the master with respect to the first 4.35
miles of this stretch of the river; that is, to_a point
212.15 miles above Lees Ferry (a question to which
we shall return in dealing with Utah's exteptions),
where it is said that the first rapid or cataruct of
Cataract Canyon begins. But there is no controversy
as to the nonnavigability of the stream from this point
through Catargct Canyon down to Mile 176 above
Lees Ferry. Through this canyon, with rock walls
from 1,500 to 2,700 feet in height, the river has a
rapid descent or slope of about 399 feet, a drop of 11
feet per mile, with a leng series of high and
dangerous rapids.

The master's finding of navigability relates to the
section of the river from Cataract Canyon to the
Utah-Arizona boundary, At the end of Cataract
Canyon (the end of the portion of it known as Dark
Canyon), the country becomes maore open, the river
somewhat wider, and the canyon walls not over 600
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feet in height, this stretch being known as Glen
Canyon. Two rivers enter from the west, the Fremont
and the Escalante, and one from the east, the San
Tuan. A5 the Colorado river approaches the Utah-
Arizona boundary, the canyon wells increase in
height and average 1,300 to 1,600 fest. There are
varipus points-at which bottom lands are cultivated in
the river beds. The width of the river averages from
600 to 700 feet. Its slope through this section is
gentle, being less than 2 feet per mile. ‘As to the 90
miles of Glen Canyon, that is, from Mile 176 above
Lees Ferry to the mouth of the San Joan river, the
master states that there are no gauging station figores
of any discharge, flow; and depth which are
applicable, but the master finds that, as the waters of
the Green and the Grand rivers join and form: the
Colorado river, there must be @ discharize of water in
the Glen Canvon stretch equal to the combined
discharge of the other two rivers, and hence at *81 all
times **443 sufficient water for navigation so far as
discharge alone is concerned. As io depth. the master
finds that the Colorado river in this steetch should
have a depth at least equal to that of the Green or the
Grand river. Between the mouoth of the San Juan river
and the Utab-Arizona boundary, figures were
obtained from the Lees Ferry gauging station from
which it appears that the average depths range from
between 3 and 4 feet for 17 days in the year to over 8
feet for 124 days in the year, and that the discharge
varies from less than 4,000 cubic feet per second for
13 days in the year to over 6,000 feet per second for
352 days in the year,

[5] The question thus comes to the use, and the
susceptibility to use, for commerce of the sections of
these rivers which the master has found to be
navigable.

The United States, in support of its exceptions,
stresses the absence of historical data showing the
early navigation of these waters by Indians, fur
traders, and early explorers, that is, uses of the sort to
which this Court has had occasion to refer in
considering the navigability of certain other streams.
[EN11] The master has made an elaborate review of
the history of the rivers from the year 1540 to 1869,
and reaches the conclusion that neither ‘the limited
historical facts put in evidence by the Government or
the more comprehensive investigation into the history
of these regions' tends to support the contention that
the nonuse of these rivers in this historical period 'is
weighty evidence that they were non-navigable in
1896 in fact and in law.' The master points out that
the nonsettlement of Eastern Utah in these years, the
fact that none of the trails to Western Utah or to
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California were usable to advantage in connection
with these rivers, and many other facts, are to be
considered in connection with that of nonuse.

EN1! E. g., The Montello, supra; Economy
Light & Power Co. v. United States, supra.

*82 Coming to the later period, that is, since 1869,
the master has set forth with much detail the actoal
navigation of the rivers with full description of the
size and character of boats, and the circumstances of
use. It appears that navigation began in 1869 with the
expedition of Major John W, Powell down the Green
and the Colorado rivers, and this was followed by his
second trip in 1871, It is said that there were no
further attempts at navigation for 17 years, There was
a survey by Robert Brewster Stanton in 1889, and in
the succeeding years there were a large number of
enterprises, with boats of various sorts, including
rowboats, flatboats, steamboats, motorboats, barges
and scows, some being used for exploration, some for
pleasure, some to carry passengers and supplies, and
others in connection with prospecting, surveying, and
mining operations. Much of this evidence as to actual
navigation relates to the period after 1896, but the
evidence was properly received and is reviewed by
the master as being relevant upon the issue of the
susceptibility of the rivers to use as highways of
commerce at the time Utah was admitted to the
Union,

6][7] The question of that susceptibility in the
ordinary condition of the rivers, rather than of the
mere manner or extent of actual use, is the crucial
question. The government insists that the uses of the
rivers have been more of a private nature than of a
public, commercial sort. But, assuming this to be the
fact, it cannot be regarded as controlling when the
rivers are shown to be capable of commercial use.
The extent of existing commerce is not the test. The
evidence of the actual use of streams, and especially
of extensive and continued use for commercial
purposes may be most persuasive, but, where
conditions of exploration and settlement explain the
infrequency or limited nature of such use, the
susceptibility to use as a highway of commerce may
still be satisfactorily proved. As the Court said, in
Packer v. Bird, 137 U. S. 661, 667, 11 S. Ct. 210,
211, 34 1. Ed. 819:; 't *83 is, indeed, the
susceptibility to use as highways of commerce which
gives sanction to the public right of control over
navigation uvpon them, and consequently to the
exclusion of privaie ownership, either of the waters
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or the soils under them.' In Economy Light & Power
Company v. United States, 256 UJ. 8. 113122 123,
41 S. Cr. 409, 412, 65 1.. Ed. 847, the Court quoted
with approval the statement in The Montello, supra,
that 'the capability of use by the public for purposes
of transportation and commerce affords the true
criterion of the navigability of a river, rather than the
extent and manner of that use.'

(81[9] It is true that the region through which the
rivers flow is sparsely seitled. The towns of Green
River and Moab are small, and otherwise the county
in the vicinity of the streams has but few inhabitants.
In view of past conditions, the government urges that
the consideration of future commerce is too
speculative to be entertained. Rather is it true that, as
the title of a state depends upon the issue, the
possibilities of growth and future profitable use are
not to be ignored. Utah, with its equality of right as a
state of the Union, is not to be denied title to the beds
of such of its rivers as were navigable in fact at the
time of the admission of the state either because the
location of the rivers and the circumstances of the
exploration and settlement of the country through
which they flowed had made recourse to navigation a
late adventure or because **444 commercial
utilization on a large scale awaits fiuture demands.
The question remains one of fact as to the capacity of
the rivers in their ordinary condition to meet the
needs of commerce as these may arise in connection
with the growth of the population, the multiplication
of activities, and the development of natural
resources. And this capacity may be shown by
physical characteristics and experimentation as well
as by the uses to which the streams have been put.

*84 The controversy as to navigability is largely
with respect to impediments to navigation in the
portions of the rivers found by the master to be
navigable, and as to these impediments there is much
testimony and a sharp conflict in inferences and
argument. The government describes these
impediments as being logs and debris, ice, floods,
rapids, and riffles in certain parts, rapid velocities
with sudden changes in the water level, sand and
sediment which, combined with the tortuous course
of the rivers, produce a succession of shifling sand
bars, shallow depths, and instability of channel.

The master states that, while there is testimony that
in floods and periods of high water these rivers carry
a considerable quantity of logs and driftwood, the
evidence as to actual trips made by witnesses
discloses little danger thereby incurred except in the
case of paddle-wheel boats. The master's finding,

Copr. © West 2003 No Claim to Orig. U.S. Govt. Works



51 8.Ct. 438
75 L.Ed. 844
(Cite as: 283 U.S. 64, 51 S.Ct. 438)

which the evidence supports, is that this condition
does not constitute a serious obstacle to navigation.
With respect to ice, it is sufficient to say, as the
master finds, that ice periods on these rivers do not
prevail in every winter, and that they are shorter than
on most of the rivers in the Northern and
Northeastern States of the country. As to floods, it
appears that there are months of extreme high water
caused by the melting of snows in the mountains and
also local floods of short duration caused by
rainstorms. From the testimony of the witnesses who
have actually boated on these rivers, the master is
unable to find that this element of variation in flow,
or of rapidity of variation, has constituted any marked
impediment to the operation of boats except possibly
in one or two instances. In relation to rapids, riffles,
rapid water, and velocity of current, the master uses
the classifications of an engineer presented by the
povernment, and finds that in the portions of the
Green river involved in this suit there are no rapids,
riffles, or rapid water, and that the slope of the bed is
only a little over *85 one foot per mile; that there is a
siretch on the Grand river (above Moab Bridge)
where there are three small rapids, already
mentioned, and also 2 1/2 miles of rapid water, but
that this is a stretch of only six miles in all, and is not
characteristic of the whole section of the Grand river
here in controversy. It appears that, neither the
current nor the velocity of the Green and Grand rivers
impede navigation to any great extent except in the
days of extreme or sudden flood, and that motorboats
of proper construction, power, and draft can navigate
upstream without trouble, so far as current or velocity
alone is concemned, The slope of the section of the
Colorado river which the master has found to be
navigable is for the most part slight, as already stated;
there are four drops in elevation which may be called
small rapids, but it appears that these do not
ordinarily make necessary any portage of boat or
cargo.

10][11] The principal impediment to navigation is
found is shifting sandbars. As the rivers camry large
amounts of fine silt, sandbars of various types are
formed. The master's report deals with this matter at
length. Referring to the Green and the Grand rivers,
the master states that the most constant type of
sandbar forms on the sides of the rivers on the
convex curves or inside of the bends; that changes in
discharge and in velocity, and floods caused by
sudden heavy rains, may affect the size, shape, and
height of these side sandbars, but, in general, after the
spring high water has receded, these sandbars have
constant and fixed locations. There is a second type
of bar which forms at the mouth of tributary streams,
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creeks, or washes, usually at times of sudden floods
caused by heavy summer rains, and these penerally
are of short duration. A third type consists of what is
termed 'crossing bars’ which are formed below the
places where the rivers cross from one side to the
other in following the curves or bends;, wherever
these crossing bars occur, there *86 is generally more
or less difficulty in ascertaining the course of the
channel, as the stream may divide into several
channels, or it may distribute itself over the full
length of the bar so as greatly to lessen the depth of
the water from that prevailing in the well-defined
channels which follow the bends. There are frequent
and sudden variations in these bars resulting in
changes in the course of the channel. The bed of the
Colorado river above the mouth of the San Juan is
found to be more gravelly than that of the Green and
Grand rivers. There are, however, long high side bars
of sand and gravel on which placer mining hos heen
done and also a few sandbars or bottoms which have
been cultivated. Crossing bars, occur, but not as
frequently as on the Green and Grand rivers, and they
cause less trouble, Affer the recession of the water at
the end of the high-water season, the chiannel remaing
more ar less smble during the rest of the year,
although there are temporary changes. In general, the
channel is less shifting than on the Green and Grand
rivers, and the river is less torfuous,

**445 Recognizing the difficulties which are thus
created, the masteris plainly right in his conclusion
that the mere fact of the presence of such sandbars
causing impediments to navigation does not make a
river nonnavigable. It is sufficient to refer to the well-
lnown conditions on the Missouri river and the
Mississippi river. The presence of sandbars must be
taken in connection with other factors making for
navigability. In The Montello, supra, the Court said;
'Indeed, there are but few of our fresh-water rivers
which did not originally present serious obstructions
to an uninterrupted navigation. In some cases, like
the Fox River, they may be so great while they last as
to prevent the use of the best instrumentalities for
carrying on commerce, but the vital and essential
point is whether the natural navigation of the river is
such that it affords a channel for useful commerce, If
this be so the river is navigable in fact, although its
navigation may be encompassed with difficulties *87
by reason of natural barriers, such as rapids and sand-
bars.'

[12] The government invites a comparison with the
conditions found to exist on the Rio Grande river in
New Mexico, and the Red river and the Arkansas
river, above the mouth of the Grand river, in
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Oklahoma, which were held to be nonnavigable, but
the comparison does not aid the government's
contention. Each determination as to navigability
must stand on its own facts. In each of the cases to
which the government refers, it was found that the
use of the stream for purposes of transportation was
exceptional, being practicable only in times of
temporary highwater, [FN12] In the present instance,
with respect to each of the sections of the rivers
found to be navigable, the master has determined
upon adequate evidence that 'its susceptibility of use
as a highway for commerce was not confined to
exceptional conditions or short periods of temporary
high water, but that during at least nine months of
each year the river ordinarily was susceptible of such
use as a highway for commerce.'

FN12 In the case of the Rio Grande in New
Mexico, the Court said (Linited States v. Rio
Grande Dam & lmrigation Co., 174 U. S.
690, 699, 19 S. Ct. 770, 773, 43 L. Ed.
1136). 'lItis use for any purposes of
transportation has been and is exceptional,
and only in times of temporary high water,
The ordinary flow of water is insufficient. Tt
is not like the Fox river, which was
considered in The Montello, in which was
an abundant flow of water and a general
capacity for navigation along its entire
length, and, although it was obstructed at
certain places by rapids and rocks, yet these
difficulties could be overcome by canals and
locks, and when so overcome would leave
the stream, in its ordinary condition,
susceptible of use for general navigation
purposes.' In Oklahoma v. Texas, 258 U. S.
574, 587 42 S Ct. 406,411 66 1. Ed. 771

the Court, describing the Red river in the
western part of Oklahoma, said that 'only for
short intervals, when the rainfall is running
off, are the volume and depth of the water
such that even very small boats could be
operated therein, * * * The rises usually last
from 1 to 7 days and in the aggregate
seldom cover as much as 40 days in the
year'; and, in relation to the eastern part of
the river, it was found (Id., page 591 of 258
U_8, 42 8. Ct 406, 413) that '‘its
characteristics are such that its use for
transportation has been and must be
exceptional, and confined to the irregular
and short periods of temporary highwater.’
In Brewer-Elliott Oil & Gas Co. v. United
States, 260 U. §. 77. 86,43 8. Ct. 60, 67 L.
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Ed. 140, the Court accepted the findings of
the two courts below as to the
nonnavigability of the Arkansas river above
the mouth of the Grand river in Oklahoma,
and the District Court, to whose findings the
Circuit Court of Appeals referred, had said
that 'The use of that portion of the river for
transportation boats has been exceptional
and necessarily on high water, was found
impractical, and was abandoned. The rafting
of logs or freight has been attended with
difficulties precluding utility. There was no
practical susceptibility to use as a highway
of trade or travel.' Id. (D. C.) 249 F. 609,
623;1d. (C.C. A.) 270 F. 100, 103.

*88 [13]1 The government invokes an Executive
Order of May 17, 1884, withdrawing lands from sale
and seftlement in order to provide a reservation for
Indian purposes in Utah, in which the boundary of
the reservation wad described as running 'up and
along the middle of the channel' of the Colorado and
San Juan rivers. This is said to have included the
Colorado river from the Utah-Arizona boundary to
the mouth of the San Juan river. This Executive
Order was revoked by another Executive Order of
November 19, 1892, so far as it affected lands west
of the 110th degree of west longitude and within the
Territory of Utah, thus excluding the lands in
question along the Colorado river. The earlier
Executive Order did not constitute a grant such as
that which was under consideration in Brewer-Elliott
Qil & Gas Company v. United States, 260 U. 8. 77,
80,85, 43 8. Ct. 60, 67 L. Ed. 140, and it does not
appear that the gquestion of the navigability of the
rivers was considered when that order was made. The
government also refers to proceedings since Utah
became a state, with respect to governmental
investigations, operations under placer claims, and
withdrawals for power and reservoir sites. It is not
necessary to review these transactions in detail, as
nothing that has been done alters the essential facts
with respect to the navigability of the streams, and
the United States could *89 not, without the consent
of Utah, divest that state of title to the beds of the
rivers which the state had acquired. Nor has Utah
taken any action which could be deemed to estop the
state from asserting title.

[14] We conclude that the findings of the master, so
far as they relate to the sections of the Green, the
Grand, and the Colorado rivers, found by him to be
navigable, are justified by the evidence and that the
title to the beds of these sections of the rivers vested
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in Utah when that state was admitted to the Union.
**446 The exceptions of the government are
overruled.

[15) The state of Utah excepts to the finding of the
master as to nonnavigability so far as it relates to the
first 4.35 miles of the stretch of the Colorado river
south from the confluence of the Green river with the
Grand river. In the master's report, this short stretch is
included,  without separate or  particular
characterization, in the section of the Colorado river
found to be nonnavigable through Cataract Canyon to
Mile 176 above Lees Ferry. Utah contends that the
portion of the Colorado river immediately below the
junction of the Green and the Grand rivers, at Mile
216.5 above Lees Ferry, does not differ in its
characteristics, with respect to navigability, from
these streams as they reach the point of confluence,
save that there is more water and a slightly increased
gradient, and that no difficulties in navigation appear
until the first rapid in Cataract Canyon is reached at
Mile 212.15 above Lees Ferry. In the classification
made by the government engineer with respect to
rapids and rapid water, to which reference has been
made, 4.2 miles of this stretch (to Mile 212.3 above
Lees Ferry) are described as quiet water, and the
government has not called our attention to any facts
which would substantially differentiate this portion of
the Colorado river, immediately below the
confluence of the Green and Grand rivers, from those
parts of these rivers found by the master to be
navigable. *90 On the assumption that there is not
basis for such a differentiation as to navigability in
fact, the exception of Utah in this respect should be
sustained. In this view, however, the exact point at
which navigability may be deemed to end, in the
approach to Cataract Canyon, should be determined
precisely. This determination may be left, for the
present, to the agreement of the parties, and, if they
are unable to agree, they may submit their views in
connection with the settlement of the decree.

[16][17] Utah also excepts to the recommendation of
the master that the decree contain a proviso that the
United States 'shall in no wise be prevented from
taking any such action in relation to said rivers or any
of them as may be necessary to protect and preserve
the navigability of any navigable waters of the United
States.! While a statement to that effect is not
necessary, as the United States would have this
authority in any event, the provision is not
inappropriate in a decree determining the right, title,
or interest of the United States and of Utah,
respectively, in relation to the beds of the rivers in
question, and its inclusion may avoid
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misapprehension of the effect of the decree. This
exception and the remaining exception of Utah,
which does not require separate examination, are
overruled.

Decree will be entered dismissing the complaint of
the United States so far as it relates to the beds of the
portions of the Green, Grand, and Colorado rivers
found to be navigable, as above stated, and adjudging
that title to such beds was vested in Utah on January
4, 1896, except so far as the United States may
theretofore have made grants thereof; and also
adjudging that, on that date (except as to lands
theretofore granted), title to the beds of the portion of
the Colorado river and of the San Juan river, where
there rivers are found to be nonnavigable, was vested
in the United States. The decree shall also contain the
proviso above mentioned. Each party will *91 pay its
own costs, one-half of the expenses incurred by the
master, and one-half of the amount to be fixed by the
Court as his compensation.

The government will prepare a form of decree in
accordance with this decision, and furnish a copy to
the state of Utah within 15 days; and, within 10 days
after such submission, the draft decree, together with
suggestions on behalf of the state of Utah, if any, will
be submitted to the Court. [FN1]

EN] For decree, see 283 U. S, 801, 51 8. Ct.
497, 75 L, Ed. --.

51 8.Ct. 438, 283 U.S. 64, 75 L.Ed. 844

END OF DOCUMENT
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Site Map for Utah

USGS 09180500 COLORADO RIVER NEAR CISCO, UT

Available data for this site  Station site map ‘ GO}

Grand County, Utah
ydrologic Unit Code 14030005
titude 38°48'38", Longitude 109°17'34" NAD27
inage area 24,100 square miles
e datum 4,090.00 feet above sea level NGVD29
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Calendar Year Streamflow Statistics for Utah
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Available data for this site Surface-water: Annual streamflow statistics EG—O%

Grand County, Utah

Hydrologic Unit Code 14030005

Latitude 38°48'38", Longitude 109°1734" NAD27

Drainage area 24,100 square miles

Output formats

|HTML table of all data |

|Ta b-separated data

Gage datum 4,090.00 feet above sea level NGVD29

|Reselect output formatl

Annual mean’ L Annual mean| Annual meaj UAnnual mean
Year| streamflow, {[i|Year| streamflow, ||l[Year|l streamflow, |{i|Year| streamflow,
in ft/s in ft/s in ft>/s ‘ in ft>/s \
[1914] 11,950([([1941 9,762]([1961 4,690](([1981]] 3,525]
[1915] 7,060](([1942 9,804]([1962] 9,082]ll[1982] 7,332
[1916]] 10,760]({[1943]] 7,201]{[1963] 3,570||{[1983 12,740)
[1923]] 10,340]({[1944 8,045]([1964] 4,728]|[[1984 15,260
[1924]] 7,910]([1945 7,604](l[1965] 9,286]|[1985 12,090
[1925]| 7.186][[1946]] 5,607(l[1966]| 4,369](ll1986| 11,280|
[1926] 8,911}(I[1947]] 8,643 (1967 4,346]|[1987) 7,897
[1948]| 8,666]{i[1968] 5,765]({[1988] 4,715
[1928] 9,986]l([1949]] 8,756]l([[1969]] 6,777)|{[1989] 3,905
[1929] 12, 110]fl[1950]| 5,627l[[1970]| 8,272][[1990] 3,179
[1930] 7,962]{l[1951]] 5,507)({[1971]] 7,538]{{[1991] 5,144]
[1931]  3,808]fi[1952]] 10,630]fl[1972]| 4,888]i[1992] 4,721
[1932]] 9,175]ll[1953] 5,610](l[1973] 8,804][1[1993 9,846
[1933] 6,378]j{[1954] 3,167)}[1974 6,100]{|[1994] 4,517
[1934] 2,856][l[1955 4,399](l[1975 7,325][([[1995]| 11,020)
[1935] 6,741]l[1956]| 4,916[l[1976]| 4,655l{[1996] 7,392
1936 7,893]{[1957]] 12,280](([1977] 2,293{([1997] 11,010|
[1937] 6,520]([1958] 8,349](l[1978 6,647)[1[1998] 7,562
1938 10,330]([[1959] 4439|1979 9,125]iI[1999]| 6,686
1939]| 5,639)[[[1960]] 5,514({[1980| 8,609](l[2000]| 4,966)
[ | | |
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ydrologic Unit Code 14010005
titude 39°07'58", Longitude 109°01'35" NAD27
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Calendar Year Streamflow Statistics for Colorado
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Available data for this site Surface-water: Annual streamflow statistics GO!
Mesa County, Colorado Output formats
Hydrologic Unit Code 14010005

IHTML table of all data "

ITab separated data |||
IReselect output format"|

Latitude 39°07'58", Longitude 109°01'35" NAD27
Drainage area 17,843.00 square miles
Contributing drainage area 17,843 square miles
Gage datum 4,325.00 feet above sea level NGVD29

Annual mean Annual mean Annual mean Annual mean
streamflow, [[i{{Year|| streamflow, streamflow, streamflow,
in ft¥/s infts L || i in ft>/s
| 4,555

3,804

| 3,098
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Surface Water data for Colorado: Calendar Year Streamflow Statistics
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Elk River—California

Reported Decision: People v. Elk River Mill & Lumber Co., 107 Cal. 221, 40
P. 531 (1895)

Reach at Issue: Unknown

Judicial Determination: ~ Non-navigable

Facts Reported in Decision:

“Upon this issue the court found, in effect, that the south fork of Elk River is a small
stream, insufficient to float single saw logs except during extreme freshets and with the

aid of dams to increase the flow of the stream; that it is not navigable, and was not made
so by section 2349, Pol. Code.” 40 P. at 532.
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DECISION



40 P. 531
(Cite as: 107 Cal. 221, 40 P. 531)

C

Supreme Court of California.

PEOPLE ex rel. RICKS WATER CO.
v.
ELK RIVER MILL & LUMBER CO.

No. 15,907,

May 2, 1895.

Department 2. Cross appeals from superior court,
Humboldt county; G. W. Hunter, Judge.

Action on the relation of the Ricks Water Company
against the Elk River Mill & Lumber Company.
From the decree rendered, both parties appeal.
Affirmed.

West Headnotes

Navigable Waters €=1(2)
270k1(2) Most Cited Cases

The South Fork of Elk river was a small stream,
insufficient to float saw logs, except during extreme
winter freshets and with the aid of dams; and, though
it was used at such times and in that way in early
years, the use was abandoned as impracticable. Held,
that the stream was not made navigable by Pol.Code,
§ 2349 (repealed. See Harbors and Navigation
Code, § § 101-106), declaring navigable all branches
of Elk river which were at any time used for floating
logs.

Waters and Water Courses €40
405k40 Most Cited Cases

Const. art. 14, § 1, which makes the use of water for
sale, rental, or distribution a public use, does not
abridge the rights of an upper riparian owner on the
stream from which a city water company distributes
water.

Waters and Water Courses €75
403k75 Most Cited Cases

Where the lower riparian owners did not complain of
the use by an upper riparian owner in the operation of
a sawmill which rendered the lower waters unfit for
public consumption, and most of them depended on
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the lumbering business and the operation of the mill
for their support, the court would not, at the instance
of the attorney general, who appeared for such
owners to enable the making of a proper decree,
suppress the use made by the upper owner by the
granting of an injunction against its continuance.

Waters and Water Courses €196
405k1926 Most Cited Cases

Though the use of a stream by an upper riparian
owner in the operation of a sawmill rendered the
lower waters unfit for public concumption, it could
not be enjoined at the instance of a city water
company, which subsequently appropriated the lower
waters to supply the public, on the ground that it was
in violation of Pen.Code, § 374 (repealed. See
Health and Safety Code, § 40000}, prohibiting the
pollution of streams from which the inhabitants of
towns are supplied.

**531 *222 Barclay Henley, J. N. Gillett, L. F.
Puter, E. W. Wilson, and Atty. Gen. Hart, for
plaintiff.

F. A, Cutler and S. M. Buck, for defendant.

TEMPLE, 1.

This action was brought to restrain the defendant
from polluting the waters of Elk river, from which
the Ricks Water Company obtains water to sell to the
inhabitants of the city of Eureka. *223 The complaint
charges defendant with polluting Elk river (1) by
maintaining its bams, slaughterhouse, corral, and
stables so near the stream that the water becomes
polluted thereby; (2) by maintaining water-closets so
that the drainage from them flows into the stream; (3)
by allowing sawdust to find its way into the stream;
(4) by discharging into the stream slops from its
kitchen; and (5) by impounding a large number of
redwood logs in the stream, from which logs a dark,
juicy liquid escapes, and which logs are covered
**532 with dust and other deleterious substances, by
all of which the water is polluted and discolored, so
as to be unfit for domestic use. The court declined to
enjoin the defendant from impounding logs in the
stream, or from dumping sawdust upon the banks, or
from allowing the kitchen drainage to flow into the
stream, or to abaie the privies as nuisances. From that
portion of the decree, and from a refusal to award a
new trial, plaintiff takes this appeal. The court did
enjoin the defendant from allowing the accumulation
of manure and filth on the banks of the stream above
its dam, and allowing the washings from the same

Copr. © West 2003 No Claim to Orig. U.S. Govt. Works
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and from the hog pen to escape into the stream. From
that portion of the decree awarding the plaintiff this
relief the defendant has appealed.

In a separate count the plaintiff also averred that Elk

river is a navigable stream, and was made so by
section 2349, Pol, Code; that in 1886 defendant
wrongfully constructed, and has ever since
maintained, a dam across said stream, whereby said
strearn has been and is wholly obstructed. Upon this
issue the court found, in effect, that the south fork of
Elk river is a small stream, insufficient to float single
saw logs except during exireme winter freshets and
with the aid of dams to increase the flow of the
streamn; that it is not navigable, and was not made so
by section 2349, Pol, Code, By that section all
streams emptying into Elk river are declared
navigable 'which are now or at any time *224 have
been used for the purpose of floating logs or timber.'
It is found that the scuth fork of Elk river had been so
used in former years during extensive floods, and
with the aid of dams, but that its use for that purpose
was found impracticable, and had been abandoned. It
is contended that this legislative declaration makes
the river a navigable stream. I do not think so. In the
first place, it will not be presumed that the language
of the act refers to such a use as would not bring the
river within the definition of a navigable stream.
Conceding that the definition includes all streams
floatable for logs, still it must be capable of being
used to an extent that would make it of some value as
a highway; or at least a stream that would be so used
for some portions of the year. That it could be so
used for a few days in the rainy season and by the aid
of dams would not make the river navigable.

The court also found that the bed of the stream is
private property. Perhaps this is only another finding
that the river is nonnavigable. If the streamn is in fact
nonnavigable, it is mot a public way, and the
legislature cannot make it such by merely enacting a
law declaring it navigable, Private property cannot be
taken for a public use without compensation. The fact
that a small stream trickles through land which the
public proposes to take for a highway does not
authorize its being taken without compensation. On
this point, see Gould, Waters, § 111, and authorities
cited in the note. The finding upon the subject is fully
supported by the law and the evidence. The dam is
therefore not a purpresture.

The charge in the complaint in regard to putting
sawdust into the stream is found untrue. It is found
that the sawdust is burmed, and that such care is taken
that very little gets into the water, and that which
does reach the stream has no appreciable effect upon

Page 2

the water. It was also found that the water is not
essentially impaired by the waste water from the
kitchen, or by the *225 escape of oily substances or
waste matter from the mill, or by the erection of
privies or the escape of offal from the slaughterhouse.
It cannot be denied that there was evidence tending to
sustain all these findings. There was evidence
whichtended to show that the water was not polluted
to such a degree by any or all the matters complained
of as to render it unfit for use or unwholesome. Even
the expert witmesses did not agree upon this
proposition. But when the sources of pollution are
suppressed which are enjoined by the decree, it
cannot be said that, aside from the coloring matter
which comes from the impounding of the logs, there
is evidence that the water is materially polluted. The
evidence shows that the offal from the slaughterhouse
is not thrown into the stream, and does not get into
the water; that only a portion of the drainage from the
kitchen reaches the stream; that the privies are not
over, or immediately upon, the banks of the stream.
The people who are employed at defendant's mill
themselves comprise a portion of the public. They
have as much right to live on the south fork of Elk
river as the inhabitants of Eureka have to live at
Eureka. The one community cannot be suppressed for
the benefit of the other. Since they have the right to
live there, they have a right to maintain privies,
taking all reasonable precautions against
unnecessarily polluting the water. All natural streams
to some extent operate as sewers. The surface of the
land is drained by them, and all industries, as well as
mere inhabitancy, tend to add to the impurities of the
natural streams. The inhabitants and property owners
upon these streams cannot be compelled to remove
from them, or be expropriated for the benefit of urban
communities. It is contended that the law of the case
is changed by section 1, art. 14, of the state
constitution, which makes the use of water for sale,
rental, or distribution *226 a public use. Certainly it
was not intended by that provision to appropriate
such water for the use of the public without
compensation. The section recognizes the use as one
in behalf of which the right of eminent domain may
be invoked, and asserts the right of the state to
regulate and control the sale, rental, and distribution
of much as it has been for many years back. **533
the same. People v. Stephens, 62 Cal. 209; McCrary
v. Beaudry, 67 Cal. 120, 7 Pac. 264.

Nor do [ see how the plaintiff's case is helped by
section 374 of the Penal Code. I do not doubt the
power of the legislature to make criminal the acts
therein specified, when the direct effect of such acts
is to pollute such waters. But there is nothing in the
language of the section which makes it necessary to
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suppose that it was intended thereby to deprive
riparian owners of property rights. It is not necessary
to say that in the interest of public health the
legislature lature cannot so restrict the rights of such
owners as to materially interfere with the value of
such rights. Such intent will not be presumed when
the language leaves it doubtful. The section, if it can
be construed as limiting riparian rights at all, only has
that effect as to certain riparian owners. In this case
the defendant had expended, as it is found, 390,000
in his mill and other property connected with his
business many years before water was taken from the
stream for the supply of Eureka. The use it is making
of the stream, as between itself and inferior riparian
owners, may be a reasonable one. It was so found.
After he had built his mill and had been for years
engaged in manufacturing lumber, the relator built its
works, and in defiance of law, which provides that it
shall only supply the city with pure water,
commenced taking the water from the stream, 4 1/2
miles below the mill, to sell to the inhabitants of
Eureka. The water had been condemned by the board
of health of the city of Eureka before it was taken by
the relator. Apparently the relator is attempting
through this proceeding to enable itself to perform its
duty to sell pure, fresh *227 water. Instead of taking
pure water, as the court found it could have done, it
will make this stream pure by destroying the property
of the defendant. On the supposition made, the
indusiry and the mode of conducting it were perfectly
lawful before the relator constructed its works, and
would have continued to be so but for the unlawful
selection of this stream as the source from which
relator would take its supply. It is not the law nor the
act of the defendant alone which constitutes the
nuisance. The selection of this stream by the relator
renders the act unlawful which before was not.
Perhaps such a thing may be done when it is
absolutely necessary. The power of the legislature in
this regard is very broad, But I do not think the
legislature can, under the undefined and undefinable
power called the 'police power,' take private property
for public use without compensation, when such
property can be condemned and paid for.

I have called attention to the fact that the law is not
uniform in its operation, not only because it does not
afford the same protection to rural and wurban
populations, but because it authorizes private persons
in charge of a public use to select certain riparian
owners, and, if the construction contended for by
appellant be correct, take without compensation, for
the pecuniary advantage of private speculators, a
valuable portion of their property. Conceding that the
plant of defendant and its mode of conducting its
work is lawful and proper as against inferior riparian
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owners, the relator had no right, under the law, to
take water for the purpose of selling it to the
inhabitants of Eureka, without first removing the
causes of pollution. This it could do, so far as
defendant's mill is concemed, by condemning and
paying for it. [t cannot in this proceeding, nor could
the legislature in the exercise of the police power
authorize it to, take the property without
compensation. As was said by the supreme court of
Massachusetts: 'The law will not allow rights of
property *228 to be invaded under the guise of a
police regulation for the preservation of the health or
protection against a threatened nuisance, and when it
appears that such is not the real object and purpose of
the legislation the courts will interfere to protect the
rights of citizens.! Watertown v. Mayo, 109 Mass,
315. If this law, therefore, has any force as applied to
this case, its sole effect must be to render criminal the
specific acts mentioned in the statute. These were
already unlawful, for they constitute nuisances. To
declare them criminal is not to limit riparian rights.

The court found also that a considerable number of
people reside upon the borders of the stream below
the mill of defendant, who use the waters of said
stream. They are inferior riparian owners, and the
attorney general may present their grievances in this
case.

The court found: 'That during the greater part of the
year defendant keeps in its dam large quantities of
redwood, spruce, and pine logs. That a liquid
containing some coloring matter is discharged by the
redwood logs into the water, which to some extent
discolors the water of said stream, and gives it a
darkish appearance, and in a slight degree this
discoloration remains in the water to the intake of the
Ricks Water Company; but the quantity of liquid that
escapes from said logs is comparatively small, and it
does not render the waters of said stream offensive or
repulsive to the senses, or greatly discolor,
deteriorate, defile, or contaminate them, and it does
not injure or essentially immpair them for domestic and
drinking purposes.’ That the logs are not covered with
foul organic matter or other substance which
contaminates the water. That prior to the erection of
defendant's dam the waters of Elk river had a darkish
appearance, owing to the falling of leaves into the
stream, to juices from the roots of trees and fallen
timber, and the condition of the water now in respect
to color is very much as it has been for many years
back. **534 It was also found that sawdust is not put
into the *229 stream nor allowed to decay on its
banks, so that water percolating through it discolors
or pollutes the stream; that all necessary precautions
are taken to prevent the sawdust from getting into the
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river; that the same is burned upon the banks; and
that the little that unavoidably gets into the river does
not materially affect or discolor the waters of the
stream. Upon the facts, so found, 1 do not think we
can interfere with the decree in behalf of lower
riparian owners. So far ag they have appeared in the
case,~-which is only as witnesses,--they seem to be
entirely satisfied with existing conditions. Apparently
all--or nearly all--depend wupon the lumbering
industry for their means of subsistence, and most of
them upon the business conducted by the defendant.
It would be rather hard for them to have the industry
suppressed by a proceeding in their behalf by the
attorney general. I must confess that, to my mind,
whether the impounding of logs in the river and the
consequent discoloration and pollution of the water is
not a nuisance of which lower riparian owners may
complain, is a close question. But, under the
circumstances of this case, I do not think the decree
should be disturbed. The judgment and order are
affirmed.

We concur: HENSHAW, J.; McFARLAND, 1.
40 P. 531, 107 Cal. 221

END OF DOCUMENT
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Fisheating Creek—Florida

Reported Decision: Lykes Bros.. Inc. v. Corps of Eng’rs, 821 F. Supp. 1457
(M.D. Fla. 1993), aff’d, 64 F.3d 630 (11th Cir. 1995)

Reach at Issue: Entire length

Judicial Determination: =~ Non-navigable

Facts Reported in Decision:

“In 1842, boat parties of Marines left Fort Center on a scouting reconnaissance mission,
led by George Henry Preble, to proceed upstream on FEC [Fisheating Creek]. Preble’s
account of this trip showed that these boat parties had to push or carry their canoes
through Cowbone Marsh (“CBM™). Preble determined the head of FEC to be in what is
now referred to as the Sand Lake area, or approximately where the flow of FEC turns
from a southerly direction to an easterly direction. 821 F. Supp. at 1458-59.

“The maps and historical records show that the traffic between the west coast of Florida
and Fort Center did not use any part of FEC to transport men or supplies.” 821 F. Supp.
at 1459.

“In 1871 official government surveys were done of the land surrounding FEC. Surveyor
Tannehill meandered one bank of FEC from LOK to approximately three miles west of
the present location of Palmdale.” 821 F. Supp. at 1459.

“Surveyors were paid wages for meandering streams and they would have been paid
additionally for meandering both sides of FEC. The surveyors were the ‘eyes’ of the
federal government to determine navigability.” 821 F. Supp. at 1459.

“The historical records show that the settlement patterns in the FEC area did not develop
as they did along navigable water bodies in central Florida. Even though land
transportation was difficult in the FEC area, it appears that land transportation was the
exclusive mode of transportation. . . . There is no evidence in the historical record that
FEC was ever used upstream of Fort Center to transport goods or people in commerce. If
water transportation on FEC had been feasible, FEC would have been used to transport
goods and people in commerce. There is evidence that Billy Bowlegs, a Seminole Indian
Chief, traveled from LOK up FEC to Sand Lake, eventually making it through Rainey
Slough to the Peace River for the purpose of a bartering enterprise. This, however, was
accomplished during a very wet season and there is no evidence that the dugouts were
actually paddled or poled through FEC. This adventuresome journey of Billy Bowlegs
does not rise to the level of rendering FEC a navigable water.” 821 F. Supp. at 1459,

“In 1915 the Corps made an investigation of FEC and described the creek as ‘impassable
even in a small skiff boat ... where the creek spreads into a broad expanse of marsh.” . ..
CBM had no defined channel. The Corps also noted that no commerce was carried on



the creek and would not likely be carried on the creek even if the creek were improved.”
821 F. Supp. at 1459-60.

“The Corps of Engineers before 1967 and the United States Coast Guard after 1967,
exercised jurisdiction to grant permits for bridges over navigable waters of the United
States. The Corps’ and the Coast Guard’s records show that no permit has been issued
for construction of a railroad bridge or the highway bridges across FEC.” 821 F. Supp. at
1460.

“All of the land in the FEC corridor in Glades County has been deeded to private interests
and there are no reservations in any of those deeds for land within FEC.” 821 F. Supp. at
1460.

“FEC is a series of small pothole lakes, shoal areas, sandbars, narrow creek bed and
marshes that begins in Highlands County, winds south to the Sand Lake area, veers east
and disappears into CBM. . .. The small pothole lakes are wide places in the creek which
are joined by narrow, winding creek beds that are dry much of the year. The creek also
flows through dense cypress swamp or marshes where there is no defined channel.
Hunting and trapping was done on the creek and was accomplished by transporting small
boats or canoes to sections of the creek and then hauling them over impassable areas.”
821 F. Supp. at 1460.

“The flow in FEC depends completely on rainfall. The creek rises rapidly with rainfall
and drops rapidly when the rain stops. The creek is a rapidly varying stream and a
rapidly fluctuating stream. There is no base flow, either by reservoir or ground water, to
produce predictable and reliable water levels.” 821 F. Supp. at 1460-61.

“The only use of FEC by watercraft has involved small, shallow-draft canoes, small
shallow-draft John boats, and small dugouts. These canoes and boats are in the range of
10-15 feet long, 3 feet to 4 feet wide and draw 3 to 6 inches of water. The only dugout
canoes about which there was testimony on FEC were also of the small variety, about 12-
14 feet long.” 821 F. Supp. at 1461.

“Navigability by watercraft capable of transporting goods or people in commerce it is not
feasible through the cypress swamps or the narrow shallow creek beds between the
pothole lakes.” 821 F. Supp. at 1461.

“Lykes presented several witnesses who had attempted unsuccessfully to travel FEC by
canoe. The Corps did not present any witness who had attempted to travel FEC from
Highlands County to LOK.” 821 F. Supp. at 1461.

“FEC between Double Lakes and Fort Center is winding and tortuous, is subject to
having shoals, sandbars